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Bef ore REYNALDO G GARZA, H GG NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *

In this out-of-tinme appeal, David Jeronme Frank chal | enges the
district court’s adm ssion of certain evidence at the trial at
whi ch he was convicted of several crines relating to adrug ringin
and around Lake Charles, La. The evidence to which Frank objects

is testinony froma co-defendant, Darryl Levan, to the effect that

" Local Rule 47.5 provides: "The publication of opinions that
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.” Pursuant to this Rule, the Court
has determ ned that this opinion should not be published.



Levan had acconpani ed Frank on several trips to Texas to purchase
cocai ne and that Levan had worked for Frank as a drug seller for
over two years. Frank contends that the introduction of the
evi dence vi ol at ed Federal Rule of Evidence 404(b). He urges us to
find that the district court abused its discretion in admtting
this evidence and that the error was prejudicial to him
Nat ural |y, the governnent disagrees.

We review the district court’s decision to admt evidence for
abuse of discretion. See, e.g., United States v. Cherame, 51 F. 3d
538, 540 (5th CGr. 1995). Wre we to find an abuse of discretion,
we woul d not reverse Frank’ s conviction unl ess Frank was prejudi ced
by the lower court’s error. United States v. Palner, 37 F.3d 1080,
1084 (5th Cir. 1994), cert. denied, 115 S. Ct. 1804 (1995). We
find that the district court’s decision to admt Levan' s testinony
was not an abuse of discretion and therefore AFFI RMhi s conviction.

Rul e 404(b) of the Federal Rul es of Evidence seeks to prevent
t he adm ssion of other crinmes or bad acts of a crim nal defendant,
unl ess they are rel evant to consi derations other than a defendant’s
propensity to commt crines. In United States v. Beechum 582 F. 2d
898, 911 (5th Cr. 1978) (en banc), cert. denied, 440 U S. 920
(1979), we held that the determ nation of whether adm ssion of
extrinsic-offense evidence is adm ssi ble under Rule 404(b) can be
boiled dowmn to a two-part test. First, the evidence nust be

rel evant to an i ssue ot her than the defendant’s character. Second,



t he evi dence nmust possess probative value that is not substantially
outweighed by its wundue prejudice and nust neet the other
requi renents of Rul e 403.

We find that the adm ssion of Levan's testinony satisfies the
Beechum test. Anmong the perm ssible purposes for this evidence
under Rul e 404(b) is proof of know edge or intent by the defendant.
We first find that the jury could reasonably find, from Levan’s
testinony, that Frank actually commtted these extrinsic offenses.
See United States v. R dl ehuber, 11 F.3d 516, 522 (5th Cr. 1993)
(to be “relevant,” governnment nust establish the “prelimnary
fact[]” of occurrence of the other acts). W further find that
Levan’s testinony was relevant, as that word is defined in Rule
401, in establishing know edge and intent. See United States v.
Wllianms, 957 F.2d 1238, 1243-45 (5th GCr. 1992) (extrinsic
evidence of engaging in simlar crines can be relevant to
establishing the defendant’s know edge or intent to conmt the
crinme charged). See also Beechum 582 F.2d at 911-12 & n.15. Step
one is satisfied. Step two, conpliance with Rule 403, is also
satisfied as we find that its probative value is not substantially
out wei ghed by any unfair prejudice.

In light of the foregoing, Frank’s conviction is

AFFI RVED.



