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Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Ackl en pleaded guilty to distribution of nmethanphetam ne and
conspiring to manufacture net hanphetam ne and was sentenced on the
basi s of d-nethanphetam ne. Hi s notion under 28 U . S. C. § 2255 was

denied by the district court; and we vacated that judgnent and

1Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



remanded.? On remand, the district court again denied relief. W
affirm

Oiginally Acklen clainmed trial counsel was ineffective for
failure to contend at sentencing that the drug involved was |-
met hanphet am ne and not d- net hanphet am ne. He nmade only concl usory
al l egati ons however. W renmanded stating:

On remand, Ackl en should tender sone specific, verified

basis or evidence, beyond his nere naked assertion or

belief, that the drug was in fact |-nethanphetamne. |If

Ackl en makes such a showing, he may be entitled to

limted discovery and an evidentiary hearing.

On remand, Appellant made no such showi ng. He sinply argued
that since the isoner of the drug could not be identified the rule
of lenity required that the drug be regarded as | -net hanphet am ne.
The district court recognized that the notion could be denied on
that basis alone and so held. However, it allowed Appellant an
evidentiary hearing at which the evidence established that the drug
involved was nmade with a precursor chemcal that would have
pr oduced a b50-50 m xture  of d- net hanphet am ne  and | -
met hanphet am ne. Accordingly, the district court correctly found
that Acklen had failed to show that he had been prejudiced by his
attorney’s failure to raise the issue.

Goi ng even further, the district court held that Acklen also

2United states v. Acklen, 47 F.3d 739 (5th Cr. 1995).
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failed to denonstrate prejudice because even had trial counsel
raised the issue, there was no reasonable probability that the
court would have been persuaded to adopt what woul d have been a

novel argunent at that tinme, citing United States v. Seyfert, 67

F.3d 544, 549 (5th Gr. 1995). W see no error in this holding.
AFF| RVED.



