IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-21147
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALEXI S OLARTE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95-CR-161-7
Cct ober 23, 1997

Before POLI TZ, Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *

Alexis Oarte challenges the district court’s application of
a two-1evel enhancenent for his possession of a firearm pursuant
to US.S.G § 2D1.1(b). darte’' s plea agreenent contained a
wai ver - of - appeal provision whereby he waived his right to appeal
hi s sentence except as to any sentence inposed above the

statutory maxi mumor a sentence that was the result of an upward

departure or mathematical error. W have reviewed the briefs and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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the record and conclude that the wai ver was i nforned and

voluntary and is therefore binding on Aarte. United Statesv. Portillo,

18 F.3d 290, 292-93 (5th Cir. 1994). Because (O arte’ s sentence was not

above the statutory maxinmumor the result of an upward departure

or mat hematical error, he has waived his right to appeal his

sentence. United Statesv. Melancon, 972 F.2d 566, 567-68 (5th Cir. 1992). Hi s

appeal is without arguable nerit and thus frivolous. See Howard

v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). Because the
appeal is frivolous, it is dismssed. See 5THCR R 42.2.

APPEAL DI SM SSED.



