IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-21026

Summary Cal endar

VERA L SCHOPPE,
Pl ai ntiff-Appellant,
V.
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE; JAMES A CCLLI NS,
DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 93- CV-3561)

August 4, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.

PER CURI AM *

Vera L. Schoppe brought clains against the Texas Depart nent
of Crimnal Justice (“TDCJ”) and Janes A Collins for gender
di scrimnation under 42 U S.C. 8 1983 and the Texas Comm ssion on

Human Rights Act (“TCHRA’). Schoppe appeals the district court’s

"Pursuant to 5THCGR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



grant of summary judgnent in favor of TDCJ and Collins. W
affirm
|. FACTS AND PROCEDURAL HI STORY

Schoppe becane enpl oyed as the Assistant Mental Health
Director at the TDC)'s Clenents Unit located in Amarillo, Texas
in March of 1990. |In Cctober 1991, Twilia Cook and Bernice
Batchelor filed internal grievances agai nst Schoppe all eging,
inter alia, sexual and racial harassnment. On Cctober 8, 1991,
Warden R D. McLeod requested that the TDC) Labor Rel ati ons/ Equal
Enmpl oynent Qpportunity (“EEQ) office investigate the
al | egati ons.

As to sexual harassnment, the investigation concluded 1) that
Schoppe had engaged in conversations with various staff nenbers
about the alleged sexual m sconduct of enployees including Cook
and Batchelor, 2) that Schoppe conpounded this i nappropriate
behavi or by asking co-workers to watch Cook and Bat chel or
specifically for the sexual m sconduct, and 3) that Schoppe’s
conduct created an intimdating hostile environnent for Cook and
Bat chel or. Based on these conclusions, the EEO investigation
sustained the allegation of sexual harassnent.

As to racial harassnment, the investigator found that Schoppe
made i nappropriate racially-oriented cooments on three separate
occasions. Wile the investigator concluded that Schoppe had not

i ntended the comments to be offensive, the investigation found



that the comments were of fensive and thus constituted raci al
har assnent .
Finally, during the course of investigating Cook and
Bat chel or’ s all egations of sexual and racial harassnent, the
i nvestigator found that Schoppe’s conversations concerning Ruth
Kendrick’s enotional state follow ng an attenpted rape and Cook’s
possi bl e bulima were unwel cone. Therefore, the investigation
concl uded that harassnent based on a perceived disability had
al so occurred. Schoppe was in a supervisory position over each
of these enpl oyees at the tinme the harassing conduct occurred.
On January 2, 1992, MLeod conducted a disciplinary hearing
followi ng the investigation and recomended t hat Schoppe be
termnated. |n acknow edging that term nation exceeded the
establ i shed TDCJ di sciplinary guidelines for Schoppe’s work-rule
vi ol ation, he concluded that this action was justified, anong
ot her reasons, because of her supervisory position at TDCJ and
over the enpl oyees conpl ai ning of harassnent. On January 31,
1992, Schoppe was term nated. Pursuant to TDCJ' s grievance
procedures, in March 1992, Schoppe appeal ed her termnation to
Collins, but the record does not show that any further action was
taken. Her position was subsequently filled by two females --
Rena Looney in June of 1992 and Vian Weller in January of 1993.
Schoppe clains that her term nation was based on gender
discrimnation. She contends that “TDCJ enpl oys a doubl e
standard of discipline in cases of alleged harassnent,
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di sci plining wonen nore harshly than nen in such cases, for no
reason other than their gender and apparent stereotypical notions
of ‘appropriate’ conduct for wonen.” In support of her clains,
Schoppe asserts that her term nation was not carried out
consistent with TDCJ's disciplinary policies and brings forth

evi dence that she was treated nore harshly than three nmal e

enpl oyees in simlar circunstances. Schoppe further alleges that
the stated reasons for her termnation are pretextual. In
support of this claim she contends that there is evidence which
calls into direct question the fact that she harassed anyone,
that TDCJ deviated fromits rules of discipline and hearing
procedures in reaching the decision to term nate her, and that
there is evidence of differential treatnment of other enpl oyees
who were found to have engaged i n harassnent.

TDCJ and Col lins contend that Schoppe was term nated for
violating the TDC) policy prohibiting harassnent. Further, they
assert that the discipline given Schoppe was permtted within
TDCJ’' s disciplinary policies.

On July 1, 1993, Schoppe filed suit in federal district
court claimng gender discrimnation in her termnation from TDCJ
in violation of both the TCHRA, Tex. Las. Cobe ANN. 88 21. 001-. 306
(Vernon 1996), and her right to equal protection under the United
States Constitution pursuant to 42 U S.C. § 1983.

On June 11, 1996, the trial court granted sumrary judgnent
in favor of TDCJ and Collins as to each of Schoppe’s cl ai ns.
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Schoppe then filed a notion for a new trial claimng she was
entitled to a newtrial on her clainms under § 1983 for the
deprivation of her federal constitutional rights. On Cctober 4,
1996, the court entered its Arended Menorandum on Sumrary
Judgnent and Order Denying Modtion for New Trial. The district
court concluded that Schoppe had failed to denonstrate any
discrimnary notive for her termnation and that she had not
shown that she had been treated differently by TDCJ because of
gender. As a result, she was unable to establish a clai munder
either the TCHRA or 8§ 1983. Additionally, the district court
found that because the El eventh Amendnent bars a suit for damages
against a state in federal court, the clainms against Collins in
his official capacity nmust be dism ssed.! Schoppe tinely
appeal ed.
1. STANDARD OF REVI EW

In reviewing the district court’s grant of summary judgnent,
the appellate court reviews the issues de novo, applying the sane
criteria used by the district court ininitially evaluating the

nmotion. Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr.

1994). Summary judgnent is proper “if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

'Because we affirmthe district court’s dismssal of
Schoppe’s 8 1983 cl ai ns agai nst Collins on other grounds, we do
not di scuss Schoppe’s assertion that the district court erred in
concludi ng that the El eventh Amendnent barred her 8§ 1983 cl ai s
agai nst Collins seeking injunctive and declaratory relief.
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together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P
56(c). The evidence and inferences to be drawn therefromare
reviewed in the light nost favorable to the nonnoving party.

FDIC v. Dawson, 4 F.3d 1303, 1306 (5th Cr. 1993), cert. denied,

512 U. S. 1205 (1994). Sunmary judgnent is not appropriate if the
evidence woul d allow a reasonable jury to return a verdict for

the nonnoving party. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). However, “Rule 56(c) mandates the entry of
summary judgnent . . . against a party who fails to nake a
show ng sufficient to establish the existence of an essenti al

el enment to that party’s case, and on which that party will bear

the burden of proof at trial.” Celotex Corp. v. Catrett, 477

U S. 317, 322 (1986).
[11. DI SCUSSI ON
A. TCHRA d ai m
The TCHRA states that “an enployer commts an unl awf ul
enpl oynent practice if because of . . . sex . . . the enployer
di scharges an individual, or discrimnates in any other
manner agai nst an individual in connection with conpensation or
the terns, conditions, or privileges of enploynent.” TEX. LAB.
CooE ANN. 8§ 21.051 (Vernon 1996). The purpose of the TCHRA is “to

provide for the execution of the policies of Title VII of the



Cvil Rghts Act of 1964, and its subsequent anendnents.” 1d.

§ 21.001. Title VIl of the Gvil R ghts Act of 1964 al so

prohi bits an enpl oyer from di schargi ng an enpl oyee based on the
enpl oyee’ s sex. 42 U.S.C. § 2000e-2. In analyzing a clai munder
the TCHRA, courts use the sane analysis as that provided for

Title VII clains. Deaver v. Texas Commerce Bank N. A., 886 F

Supp. 578, 585 (E.D. Tex. 1995), aff’'d, 79 F.3d 1143 (5th Cr.
1996) .
The Suprenme Court devel oped the framework for Title VI

discrimnation clains in McDonnell Douglas Corp. v. Green, 411

US 792 (1973). First, the plaintiff nust establish a prinma
facie case of discrimnation. 1d. at 802. Next, the burden of
production shifts to the enployer “to articulate sone |egitinate,
nondi scrimnatory reason for the enployee’ s rejection.” 1d.

The plaintiff then is given the opportunity to show the

enpl oyer’s stated reason was pretext. 1d. at 804.

The anal ysis for summary judgnent in enpl oynent

di scrimnation cases is provided in Rhodes v. Quiberson G|
Tools, 75 F.3d 989 (5th Gr. 1996)(en banc).

[A] plaintiff can avoid summary judgnent . . . if the
evi dence taken as a whole (1) creates a fact issue as
to whether each of the enployer’s stated reasons was
what actually notivated the enployer and (2) creates a
reasonabl e inference that [the enpl oyee’'s protected
status] was a determ native factor in the actions of
whi ch plaintiff conplains.



ld. at 994. “Rhodes nakes clear that a plaintiff nust present
evidence sufficient to create a reasonabl e i nference of
discrimnatory intent in order to avoid summary judgnent.”

LaPierre v. Benson Nissan, Inc., 86 F.3d 444, 450 (5th G

1996) .
In a work-rule violation case such as this, Schoppe can

establish a prinma facie case by showing “either that [s]he did

not violate the rule or that if [s]he did, [male] enployees who
engaged in simlar acts were not punished simlarly.” Geen v.

Arnstrong Rubber Co., 612 F.2d 967, 968 (5th Cr.), cert. denied,

449 U. S. 879 (1980). In order to uphold a claimof disparate
treatnent as conpared to nmal e enpl oyees, Schoppe’ s burden is to
show “that the m sconduct for which she was di scharged was nearly
identical to that engaged in by a nale enpl oyee whom [t he

conpany] retained.” Smth v. WAl-Mart Stores, 891 F.2d 1177,

1180 (5th Gir. 1990).

Schoppe’s theory on the prinma facie case is that she was

treated nore harshly than several nen who she all eged engaged in
simlar conduct because TDCJ deviated fromdi sciplinary
guidelines and term nated her while giving | ess severe puni shnent
to the nen. The evidence she brings forth to support this is

al so what Schoppe uses to support her burden on pretext to show

t hat her gender was a deterninative factor in her term nation.?

2Schoppe al so argues that in relation to her disciplinary
hearing, she was “singled out” to be denied the benefits of
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After review ng Schoppe’s evidence in the |ight nost favorable to
her, we conclude that her evidence does not show that male
enpl oyees who engaged in simlar acts were not puni shed

simlarly, and thus she has failed to nmake out a prina facie case

or show pretext (that her gender was a determ native factor in
her term nation).

According to TDCJ, Schoppe was term nated for violating TDCJ
Rul e 21 prohibiting harassnent. Rule 21 prohibits “all forns of
harassnment or discrimnation relating to sex, gender, race .
or disability.” A Rule 21 infraction is considered a “level 2"
violation. TDCJ's EEO i nvestigation concluded that Schoppe
violated Rule 21 in three ways: (1) based on sex -- she created
an intimdating, hostile work environnent due to remarks she nade
to various staff nenbers regarding all eged sexual m sconduct of
ot her co-workers, (2) based on race -- on nore than one occasion
Schoppe nmade i nappropriate racially-oriented comments that were
of fensive to others, and (3) based on disability -- Schoppe

engaged in conversation that addressed a perceived disability of

gathering information in support of her defense, talking to

W t nesses, and presenting wtnesses at the hearing. Schoppe
apparently believes that this treatnent was based on her gender.
However, Schoppe presents no evidence that anyone el se, nale or
femal e, was provided any greater benefits at a disciplinary
hearing than those provided to her. Unsubstantiated assertions
are not conpetent summary judgnent evidence. Forsyth v. Barr, 19
F.3d 1527, 1533 (5th Cr.), cert. denied, 513 U S. 871 (1994).




anot her enpl oyee.® Schoppe’s term nation exceeded the general
TDCJ guidelines for a level 2 offense. For a first violation of
a level 2 offense the “range of disciplinary actions” includes
probation, suspension, reduction, and denotion. However, a note
bel ow t hese possibilities states “[t]he Reprimandi ng Authority
may, if the circunstances warrant and docunentation is deened
sufficient, recommend dism ssal at any step for the above

of fenses.” TDCJ believed that termnation was justified, anong
ot her reasons, because of Schoppe’s supervisory position.

In response, Schoppe clains that she was treated nore
harshly than several nmen who she alleges engaged in simlar
conduct -- nanely John Sins, John Wsener, and Jesse Brown. John
Sins,* a corrections officer, was found to have violated Rul e 24c
and 25c by the use of excessive force on an innmate w t hout
provocation and failure to report conpletely or accurately such

use of excessive force. As a result, Sinms received nine nponths

Presumably this infraction refers to either Schoppe’s
unwel cone conversations concerning Kendrick’s enotional state
follow ng an attenpted rape or Cook’s possible bulima.

“There is sone confusion over who, exactly, John Sins is; in
her deposition Schoppe refers to Dr. John Sims, a psychiatrist,
but in the summary judgnment evidence Schoppe offers evidence of
John Sins, a corrections officer. Dr. John Simms was accused of
sexual harassnent but the allegations were never sustai ned.
Therefore there is no conparison of disparate treatnment to be
made. Possi bly because of the confusion, the district court
considered only the evidence on Dr. John Sinms but not
Corrections Oficer John Sinms. However, because there is sumary
j udgnent evidence in the record on Corrections Oficer John Sins
that was before the district court, we wll consider the
evi dence.

10



of probation and ten days of suspension, punishnments which fal
wthin TDC)'s guidelines for a level 2 violation. Wile Schoppe
and Sinms were both found to have commtted | evel 2 violations,
the work-rule violated was not the sane, and Sins’s m sconduct
cannot be said to be “nearly identical” to that for which Schoppe
was term nated.

Next, Schoppe offers Captain John Wsener as a conparison.
W sener was found to have violated Rule 5 for gross negligence in
duty performance in failing to take steps to prevent serious
injury to an inmate during a hostage incident. He was denoted
and given nine nonths of probation, punishnment within the
guidelines for this level 2 offense. Again, while |ike Schoppe
W sener commtted a level 2 violation, the work-rule violated was
not the sane and his m sconduct cannot be said to be “nearly
identical” to that of Schoppe’s.

Finally, Schoppe offers Jesse Brown for conparison. In
Cct ober 1991, an investigation was conducted concerning an
al l egation of sexual harassnent against Brown. Brown was given
two nonths probation for violating Rule 37 after it was
determ ned that his conduct had not net the criteria for sexual
harassnment. This rule infraction constitutes a level 4 violation
and the resulting punishnment was within the guidelines for this
| evel of offense. Since this incident involved a different rule

violation and a | ower | evel offense and Brown’ s conduct was not
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“nearly identical” to that of Schoppe, it is not a valid
conpari son

In January of 1993, Brown was found to have violated Rule 21
prohi biting sexual harassnent for nmaking sexual verbal comments
to anot her enpl oyee and was gi ven twel ve nont hs of probation and
twenty-one days of suspension; these punishnents fall within the
gui deli nes provided for a second offense under the |level 2
guidelines. This case is the only conparison of the sane rule
violation that Schoppe offers. Wile Brown was found to have
viol ated the same work-rul e as Schoppe, their conduct was not
“nearly identical.” Brown’ s m sconduct concerned only sexual
harassnent of one enpl oyee whil e Schoppe’s of fense concerned
three different types of harassnent and involved three different
enpl oyees. We find that Brown fails as a valid conparison to
establish disparate treatnent.

We concl ude that the evidence offered does not support the
contention that fenmal e enpl oyees are treated dissimlarly from
mal e enpl oyees with respect to TDC)'s Rul e 21. Schoppe was
puni shed differently fromone nal e enpl oyee involved in Rule 21
infraction (Brown). However, the conduct of Brown and Schoppe
was not so simlar that TDC) was required to treat the two

equal ly. Therefore, Schoppe has failed to nake out a prina facie

case of gender discrimnation. W also conclude that Schoppe, in
her effort to show pretext, has failed to offer sufficient
evidence to allow a rational factfinder to make a reasonabl e
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i nference that her gender was a determ native reason for her
termnation. W affirmthe district court’s hol ding that
Schoppe’ s claimunder the TCHRA fails.®
B. § 1983 Caim

Schoppe clains that the district court erred in holding that
there was no genuine issue of material fact regarding the nerits
of her equal protection claimunder the Fourteenth Anendnent to
the United States Constitution. She contends that Collins
di scrim nat ed agai nst her because she is female. This claimis
brought under 8 1983 on the allegation that Collins, acting under
color of state |law, upheld her termnation even in |ight of
evi dence that she was being singled out for discipline because of
her gender, thus making himliable, in his official capacity, for
the discrimnatory acts as if he had nmade the initial decision.
“Section 1983 actions chall enging [gender] discrimnation under
the equal protection clause and Title VII disparate treatenent
cases both require a show ng of discrimnatory notive, and the

nature of a prinma facie showwng is the sane in either case.” Lee

v. Conecuh County Bd. of Educ., 634 F.2d 959,962 (5th GCr. 1981).

Based on the discussion above concerning a failure of Schoppe to

5Schoppe asserts that the district court commtted
reversible error because it erroneously considered evidence of
Schoppe’ s supervisory position and nmade an incorrect conclusion
that she violated three different policies in concluding that she
coul d not establish her prinma facie case. Assum ng W t hout
deciding that the district court incorrectly considered these
factors, it is irrelevant because we reach the sanme concl usion
W t hout considering the factors.
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establish a claimunder the TCHRA (which is identical to Title
VII for this purpose), we affirmthe district court’s grant of

sunmary judgnent on Schoppe’'s § 1983 claim?®

V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s
grant of summary judgnent on Schoppe’s clains under TCHRA and

§ 1983.

ln its first order, the district court dism ssed Schoppe’s
8§ 1983 claimin part based on Jackson v. Gty of Atlanta, 73 F. 3d
60 (5th Gr.), cert. denied, 117 S. . 70 (1996), because she
failed to raise a claimgrounded on facts different fromthose
raised in her Title VIl claim |In its second order, the district
court clarified that Schoppe’s clai munder 8 1983 was di sm ssed
because she failed to nake a prima facie case of disparate
treatnent or show discrimnatory intent. Collins urges Jackson
as a basis for affirmng the district court’s dism ssal of the
8§ 1983 claim Because we affirmthe district court’s dism ssal
on ot her grounds, we need not address the nerits of this
ar gunent .
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