UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20560
Summary Cal endar

EUGENI O L. RODRI GUEZ,
Pl ai ntiff-Appellant,

ver sus

TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON;  EVANS, Sgt .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas
( CA- H 94- 2933)

July 2, 1997
Bef ore H G3 NBOTHAM DAVI S, and BENAVI DES, Circuit Judges.
PER CURI AM *

Eugenio L. Rodriguez, Texas prisoner # 382692, appeals the
dismssal of his civil rights conplaint, in which he alleged that
he had been deni ed adequat e nedi cal care. W cannot determ ne from
the record the basis of the court’s dismssal, be it for nootness,

justiciability, frivol ousness, or failureto state a claim because

Pursuant to 5THQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the court dismssed the conplaint for the reasons stated at a
Spears hearing, and the tape of the hearing is |argely inaudible.
Consequent |y, we cannot determ ne whet her the district court abused
its discretion in dismssing the conplaint on the assurance that
certain future nedical treatnent would be provided to Rodriguez.
Accordingly, we REMAND the case to the district court for the
limted purpose of reconstructing the record as it pertains to the
Spears hearing to clarify the basis of the dismssal. See Fed. R
App. P. 10(c) and (d). Follow ng remand, the district court shall
return the case to this court for further proceedi ngs.

LI M TED REMAND.



