IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20038
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
M CHAEL RATHBURN
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-95-4578
February 21, 1997
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

In this appeal fromthe district court’s order denying his
nmotion for relief under 28 U. S. C. § 2255, M chael Rathburn
contends that his crimnal conviction violated doubl e jeopardy
because it was preceded by a civil forfeiture pursuant to 21

US C 8881 (a)(7). A recent opinion by the United States

Suprene Court has rendered this issue frivolous. United States

v. Usery, 116 S. C. 2135, 2147-49 (1996).

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Rat hburn argues for the first tinme on appeal that the civil
forfeiture violated the Excessive Fines C ause of the Eighth
Amendnent. Even assuming that this claimproperly was raised in
the district court, it is not cognizable in this § 2255

proceeding. See United States v. Segler, 37 F.3d 1131, 1136-37

(5th Gr. 1994).
Because the appeal is frivolous, it is DI SM SSED. See
Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5th Gr

R 42.2. To the extent that a certificate of appealability (CQA)
is required, we construe Rathburn’s notice of appeal as an
application for COA and DENY the notion
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