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PER CURI AM *

There seens to have been a series of m scommuni cations in

this case involving the district court as well as defense counsel.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Qur reading of the record does not justify the court’s inposition
of a sanction on Green, nuch less the entry of a default judgnent
agai nst her. The district court may have m sread the record that
devel oped before a nagi strate judge and anot her district judge, but
his reproofs of Green were too severe. W reverse and renand.
Judge Kennet h Hoyt conduct ed a heari ng pursuant to Spears

v. McCotter, 766 F.2d 179 (5th Cr. 1985) in this § 1983 suit by a

mal e prisoner against, inter alia, a female guard for sexual

har assnent . A representative of the Texas Attorney General’s
of fi ce who was not the attorney of record appeared on behal f of the
def endant s. After listening to Stevenson’s allegations about
Green’s conduct and that he had not received a hearing on his
grievances, Judge Hoyt dism ssed Stevenson’s clai magai nst Warden
Pet erson because there was no evi dence of any personal invol venent
by Peterson, but he ordered the “defendants”, including Geen, to
be served “if she has not been served” and the “Director of TDCJ”
to respond within 120 days from the date of the hearing.
El aborating on his order, Judge Hoyt explained that an order woul d
be issued to all counsel that they nust submt

any records, business records or copies or additiona

docunents relative to the Plaintiff’s claim including

copies of all grievances that the Plaintiff has filed

that are onfilewith the admnis -- with the appropriate

departnent, including the Internal Affairs, directing

that they also deliver copies of any records or files
that they mght have to be attached to this notion and

made a part of the -- any notion fil ed.

Follow ng that nmotion, M. Stevenson, you'll be
gi ven 45 days to respond, if you believe it’'s necessary,
to the notion filed by the Defendants. Failing to
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respond could result in dismssal of your case, so nake
sure you understand that you have an appropriate
responsibility or a responsibility to respond
appropriately once the notion has been fil ed.
The mnutes from the hearing stated that the defendants were
“ordered to filed a notion for summary judgnent within 120 days,
acconpani ed by sworn copies of the relevant records.” A witten
order was not nailed to counsel, and neither Lynaugh nor TDCJ were
served.

Over six nonths later and after the defendants failed to
file any further notion, Stevenson noved for a default judgnent.
No certificate of service acconpanied the notion. Judge Hughes,
the assigned judge, struck Geen’'s answer and sanctioned G een,
Lynaugh, and “the Texas Departnent of Crim nal Justice
Admi ni stration” $100 each for failing to conply with Judge Hoyt’s
or der.

Green requested that the court reconsider its ruling.
Green noted that neither Lynaugh nor TDCJ had been served, that her
counsel of record had not received a copy of Judge Hoyt’'s order or
Stevenson’s default notion, and that counsel |earned of Judge
Hoyt’s order only after Judge Hughes sanctioned the defendants.
Geen also filed a “first anmended answer and jury denmand.” About
a nonth later, Geen also requested that she be given a nonth to

file her notion for summary |udgnent. Green averred that there

were no factual questions remaining and that her failure to file



the notion was not “intentional.” Counsel *“hunbly” requested that
Green not be punished for “an inadvertently m ssed deadline.” |d.

The court granted the extension, but by the tine the
court acted, the extension of tinme had al ready passed and G een had
not filed any other notion. Wthin a week of the court’s order,
Geen filed a notion for summary judgnent, in which she swore that
she did not even touch Stevenson, nuch |less fondle him

St evenson responded, al though his response is not in the
record. Stevenson also reurged his notion for a default judgnent.

The court ordered that Green’s anended answer be stricken
because it was filed without |eave, that the nobnetary sanction
i nposed agai nst Lynaugh and TDCJ be refunded, that Stevenson take
“a judgnent nil dicit” against Geen on liability, and that the
parties file affidavits regardi ng danages.

Green noved to vacate the court’s order, for leave to
file her first anmended answer out of tinme, and to strike
Stevenson’s notions for default judgnent. Geen argued that the
sanction inposed by the district court, granting judgnent in favor
of Stevenson, was too harsh and that the district court failed to
consi der | ess severe sanctions.

Stevenson submtted an affidavit averring that he
suf fered $250, 000 i n actual damages, and he requested an additi onal
$250, 000 for punitive damages and mental angui sh. G een countered
t hat Stevenson of fered only concl usional allegations of injury and,

thus, was not entitled to damages.
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The district court granted Stevenson a default judgnent,
expl ai ni ng that

This case is yet another exanple of the attorney

general failing in his duty. On June 28, 1994, the
attorney [sic] general appeared at a Spears heari ng where
Judge Kenneth Hoyt ordered him to nove for sunmary
judgnment within 120 days. Wen the attorney general
failed to nove or otherwi se answer, this court granted
St evenson a default judgnent.
The court held that Geen, Lynaugh, and TDC) were jointly and
severally liable to Stevenson for $600 in damages for Stevenson’s
bei ng fondl ed without his consent.!?

Only Geen tinely appeal ed. Green argues that the
district court abused its discretion in inposing a sanction, given
that the court never served a witten order regardi ng the necessity
of filing a notion and the oral order was unclear. G een contends
that the court’s statenments during the hearing could be construed
to mean that a notion was not required to be filed by her and that
she was deni ed due process because a copy of the notion for default
was not served on her and the court ruled on the notion within 7
days, rather than the 20 days allowed by local rule. Before the
Spears hearing, she had filed a notion to dismss. Even if there
was a basis for inposing a sanction, Geen argues, the district
court abused its discretion in entering a default judgnent agai nst

her because she did not engage in wlful m sconduct or act in bad

faith, she actively prosecuted this case, tinely opposing every

The district court subsequently vacated judgnent agai nst
Lynaugh and TDCJ, which were never served.

5



nmotion filed by Stevenson and served upon her, and the court failed
to consider alternative, |ess severe sanctions.

This court has confined the sanction of dism ssal under
the district court's inherent power to instances of "bad faith or

W llful abuse of the judicial process.” EEOC v. Ceneral

Dynam cs, 999 F.2d 113, 119 (5th Cr. 1993)(noting that the "death
penal ty" sanction of striking pleadings is appropriate "only under
extrenme circunstances" such as willfulness or bad faith). Wen the
district court inposes such a “death penalty” sanction, this court
may al so consider whether a less severe renedy would be nore

tailored to the specific m sconduct at issue. See Pressey 898 F. 2d

at 1021.
This court reviews a district court’s inposition of
sanctions under its inherent power for an abuse of discretion

Chanbers v. Nasco, Inc., 501 U S 32, 55 (1991); Childs v. State

Farm Mut. Auto. Ins. Co., 29 F.3d 1018, 1023 (5th G r 1994).

Further, a district court’s judgnent of default, which is the
substance of the nil dicit judgnent entered here, is reviewed for
abuse of discretion and its subsidiary findings of fact for clear

error. CJC Holdings v. Wight & Lato, 979 F.2d 60, 63-64 (5th Cr

1992) . This court favors adjudicating cases on their nerits;
accordingly, even a slight abuse of discretion may justify
reversal. 1d. at 63 n.1.
Green’s counsel does not argue that she did not know
about the Spears hearing. A representative of the state Attorney
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Ceneral’s office attended the Spears hearing on behalf of the
defendants and heard the judge’'s order to file an appropriate
nmotion in response to Stevenson’s conplaint. But, as Green points
out, whether the court intended for Geen to file the notion is
unclear, as the court specifically ordered TDC) to file a notion.
TDCJ, however, was never served. Even if Geen should have filed
the motion, the district court’s use of the so-called “death
penalty” is unduly harsh. The district court inposed nonetary
sanctions, struck Green’'s answer and anended answer, and entered
judgnent nil dicit in favor of Stevenson, w thout any consi deration
whet her alternative sanctions would be appropriate. The record
does not denonstrate bad faith, wllful abuse of the judicia
process, or other such extrenme circunstances warranting such

sanctions. See EEE.OC. v. Ceneral Dynamcs, 999 F.2d at 119. On

the contrary, Geen tried to protect her interests at every turn,
fromthe initial notion to dismss to responding pronptly to every
pl eadi ng and order of which she was aware -- save the vague ora
order emanating fromthe Spears hearing. Her one msstep did not
deserve the severe sanctions, which constitute an abuse of
di scretion. Accordingly, the district court’s judgnent nil dicit
must be VACATED and t he case REMANDED to all ow Green to present any
def enses she nay have avail abl e agai nst Stevenson’s cl ai ns.

VACATED and REMANDED.






