IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-10688
Summary Cal endar

PAUL EDWARD NEAL,
Pl ai ntiff-Appellant,
VERSUS
S.D. WLLIAMS, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(CR-H92-92-2)

) Cct ober 29, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

Paul Neal appeals the dism ssal, as frivolous under 28 U.S. C
8§ 1915(d), of his pro se prisoner’s civil rights suit brought
pursuant to 42 U.S.C. 8§ 1983. W affirmin part and vacate and

remand in part.

" Pursuant to 5THCR R 47.5, the court has deternmined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



| .

In the suit, Neal raised nunerous conplaints regarding his
enpl oynment in a shoe factory operated at TDC) Cenents Unit.! He
named nunerous defendants, including the factory nanager and the
unit warden. |In addition to nonetary damages, he sought injunctive
and ot her prospective relief. The parties consented to proceed
before the magistrate judge, who conducted a hearing pursuant to
Spears v. MCotter, 766 F.2d 2179 (5th Gr. 1985), then dism ssed
the suit as frivolous under 8 1915(d),? concluding that none of

Neal's clainms had nerit.

1.

Neal argues that the dismssal was in error because the
magi strate judge m sconstrued sone of his clains and failed to
address ot hers. An in forma pauperis conplaint that |acks an
arguable basis in law or fact may be dismssed as frivol ous
pursuant to 8§ 1915(d). Eason v. Thaler, 14 F.3d 8, 9 (5th Gr.
1994). W review a 8 1915(d) dism ssal for abuse of discretion

Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993).

1 Although Richard MCoy also was listed as a plaintiff and signed the
conpl aint, the magi strate judge detern ned t hat McCoy was not a plaintiff whenthe
case was opened and deni ed a subsequent notion by Neal to consolidate his conplaint
with asimlar one filed by McCoy. The nagistrate judge's action is questioned by
Neal as an issue on appeal, and we address it bel ow

2 Section 804 of the Prison Litigation ReformAct, Pub. L. No. 104-134, 110
Stat. 1321 (1996), redesignated § 1915(d) as § 1915(e)(2)(B)(i).
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A

Neal argues that he is in fear of violence and beconmng a
victim of robberies and burglaries because of the shoe factory’s
requirenent that inmates work overtine. He argues that, because
i nmates nust work overtine if the shoe factory’s “quotas” are not
met, sone “inmates resort to violence in order to try to convince
others to stop working.” He raises a simlar claimwith regard to
the fact that he is not paid for his work, asserting that because
the inmates are not paid, they are forced to steal fromeach ot her.

Prison officials have a duty under the Ei ghth Anmendnent to
protect inmates from violence at the hands of other prisoners.
Farmer v. Brennan, 511 U. S. 825, @, 114 S. C. 1970, 1976 (1994).
But not every injury “by one prisoner at the hands of another
translates into constitutional liability for prison officials
responsible for the victims safety.” 114 S. C. at 1977. To
prove an Ei ghth Amendnent violation, “the i nmate nust show that he
is incarcerated under conditions posing a substantial risk of
serious harm” and the prison official’s state of m nd nust be one
of “deliberate indifference” tothe inmate’'s health or safety. Id.
A prison official is deliberately indifferent if he is “aware of
facts from which the inference could be drawn that a substantia
risk of harmexists” and draws that inference. 1d. at 1979.

In his conplaint, Neal outlined the “threatening situation”

caused by the admnistration’s overtinme and refusal-to-pay



pol i ci es. He also made a general statenent, at the end of his
conplaint, that “[with respect to the above clains it is alleged
that all defendants . . . knew or should have known that their
actions would serve to violate the rights and protections of

Plaintiff under |aw.
At the Spears hearing, MCoy testified that the defendants
were creating a “dangerous and threatening situation by working us
on weekends or working us overtine.” MCoy averred that he had, as
W t nesses, “a couple of guys that got in a[n] altercation and
ot hers that have been threatened.” 1d. The magi strate judge asked
McCoy why the inmates woul d be threatened, and McCoy replied:

Vell, if the[y] make a[n] announcenent in the shoe
factory on Friday that they are going to be required to
wor k Saturday or the[y] will receive disciplinary if they
don't, then a lot of guys really resent that and they get
in little groups and . . . . They try to get and
convi nce other guys to go with them because they know i f
they need a lot of unity in order to nmake an inpact, to
make an i npression. So, the guys that don’'t want to go
along with the group naturally are threatened or they

catch themlater over inthe . . . housing area, or . .
out by the shoe factory dunpster area or sonething I|ke
that. The[y] do a nunber on themso they will . . . stay

with the inmates.

Neal has failed to present facts to suggest that the defen-
dants either knew, or had reason to know, that the overtinme and no-
pay policies created a substantial risk to his safety. Oher than
t he unsupported assertions that the defendants’ policies caused a
threat of violence, Neal presented nothing to suggest that the

def endants were aware of facts from which the inference of



potential harmcoul d be drawn, or that they drew such an inference.

Mor eover, assum ng that plaintiff McCoy’'s Spears testinony can
be considered for the purposes of Neal’'s appeal, nothing in the
testinony indicates that the defendants were deliberately in-
different to inmate safety. MCoy' s testinony suggests that any
assault on an inmate for his failure to “strike” was nade outside
the presence of the defendants. Thus, there is no indication that
t he defendants knew or had reason to know that the overtine policy
created a “threatening situation.” Moreover, the connection
between any threat of violence Neal mght experience because
inmates steal from one another and the fact that inmtes are not
paid for their labor is too attenuated to suggest deliberate

i ndi fference.

B
Neal al so argues that the nmagi strate judge failed to address
his assertion that solitary confinenent is excessive puni shnent for
refusing to work. Neal does not, however, argue that he has
refused to work or been given solitary confinenment. Neal does not

have standing to raise this claim

C.
Neal argues that the nagistrate judge m sconstrued his claim

that the conditions at the shoe factory violated OSHA safety



regul ati ons, because the thrust of “the conplaint was based upon a
violation of protections fromcruel and unusual punishnment.” He
argues that the nagistrate judge’'s rejection of his claimbased on
a determ nation that OSHA did not create a private right of action
“m sses the mark conpletely.”

The Eighth Anmendnent prohibits the inposition of prison
conditions that constitute “cruel and unusual punishnent.”
Hamlton v. Lyons, 74 F.3d 99, 103 (5th Cr. 1996) (citations
omtted), i.e., the “wanton and unnecessary infliction of pain [or
if they are] grossly disproportionate to the severity of the crine
warranting inprisonnment, id. Neal s al |l egati ons chal |l engi ng the
conditions of confinenment are subject to the “deliberate in-
difference” standard. WIlson v. Seiter, 501 U S. 294, 303 (1991).
Thus, he nust establish that the defendants knew that he faced a
substantial risk of serious harm and disregarded that risk by
failing to take reasonabl e neasures to abate it. See Farner, 511
US at __, 114 S. Ct. at 1984,

Neal testified that he gets headaches every day that he works
at the factory; MCoy testified that polyvinyl chloride ("PVC'), a
conpound used at the factory, is a known carcinogen. The safety
officer at the factory testified that the PVC conpound “has been
reported to cause cancer in laboratory aninmals if they are given it
orally, if they eat it[,]” but argued that such was “the only way

that you are going to be injured by this material.” The safety



officer further testified that, although the effects of over-
exposure to PVC vapors can be mldly irritating to sone persons,
the problem was controlled by proper ventilation at the factory.
The officer admtted, however, there was a tine when the factory
had problenms with ventilation because the “Desnmas” was produci ng
excess snoke. Regarding such, MCoy testified that he renenbered
the “Desnmas” “bl ow ng-up” seven tines in one day.

Al t hough the magi strate judge indicated that the plaintiffs’
al l egations m ght require an answer by the defendants, he di sm ssed
the conplaint wthout addressing the Eighth Anmendnent claim
Neal s exposure to the conditions arguably poses an unreasonabl e
risk of serious damage to his health, and Neal alleged facts that
could establish deliberate indifference. See Farmer, 511 U.S. at

_, 114 S. C. at 1984; Helling v. MKinney, 509 U.S. 25, 33-34
(1993) (exposure to environnental tobacco snoke).

Because Neal’'s claimwas not factually or legally frivol ous,
we vacate and remand for further factual devel opnment. W enpha-
size, however, that we express no opinion as to what ultinmate
decision the court should nmake; we only require further factua
inquiry, after which the magi strate judge can deci de whether there

was deliberate indifference to any condition that existed.

D.

Neal argues that the magistrate judge failed to address his



claimthat shoe factory workers were di scrim nated agai nst because
they nust work overtinme while other inmates do not. Shoe factory
wor kers apparently must work overtine if they do not nake “quota”;
ot herwi se, they work a regular five-day week.® The Spears testi -
nmony was inprecise as to whether all other prison work groups had
simlar quota requirenents.

The equal protection clause of the Fourteenth Anendnent
essentially is a mandate that all persons simlarly situated nust
be treated alike. Rolf v. Cty of San Antonio, 77 F.3d 823, 828
(5th CGr. 1996). Equal protection is assured against all kinds of
invidious state action, even those discrimnations that do not
encroach on liberty or property. Johnson v. Pfeiffer, 821 F.2d
1120, 1122 (5th Cr. 1987). |In Johnson, the plaintiff clainmed that
prison wit witers were deni ed equal protection because they were
gi ven harsher treatnent in parole consideration than was given to
other simlarly situated TDCJ i nnmates. ld. at 1121-22. W
reversed the dismssal of the claim noting that Johnson’s
al l egations rai sed suggestions of invidious, group-based discrim -
nation. Id. at 1122-23.

Simlarly, Neal’s allegation that the shoe factory workers are

forced to work harder than other simlarly situated workers because

8 Neal also argues that the defendants’ use of quotas is a violation of the
decree in Ruiz v. Estelle, 679 F.2d 1115 (5th Cir. 1982). Violations of the Ruiz
decree, without nore, are not cognizable in a 8§ 1983 cause of action. Green v.
McKaskl e, 788 F.2d 1116, 1122 (5th Cir. 1986). Thus, insofar as Neal raises this
argunent as a separate claim it is without nerit.
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they nust neet quota demands raises suggestions of invidious,
gr oup- based discrimnation. Nothing that is now in the record
provides a rational basis for this allegedly differing treatnent.
See Rolf, 77 F.3d at 828 (holding that because neither a suspect
class nor a fundanental right is involved, the “rational basis”
standard of reviewis appropriate). The nmagistrate judge erred by
not addressing this claim Accordingly, we vacate and remand
again wthout suggesting what decision should be reached after

factual devel opnent.

E

Neal conpl ains that the magi strate judge severed t he conpl ai nt
he had intended to file jointly wth MCoy. He argues that the
magi strate judge further erred by refusing to “reconsolidate” the
conplaints. He also contends that he intended his conplaint to be
a class action |awsuit.

The deci sion whether to sever or consolidate is wthin the
magi strate judge’'s discretion. See Dillard v. Merrill Lynch,
Pierce, Fenner & Smth, Inc., 961 F.2d 1148, 1151 (5th Gr. 1992)
(refusal to consolidate), cert. denied, 506 U S. 1079 (1993);
Hammons v. Adans, 786 F.2d 1253, 1253 (5th G r. 1986) (severance).
The magi strate judge’s apparent rationale for severing the cases,
and then denying Neal’'s notion to consolidate, was “because of

security in the courtroom and the need for each Plaintiff to



represent hinmself.” Such was not an abuse of discretion. Neal’s
assertion that he intended for his conplaint to be a class action
is frivolous, as he did not nove for or otherw se request certifi-
cation of a class.

Wth the exception of his Ei ghth Amendnent and equal protec-
tion clains, none of Neal’'s clains has nerit.* Accordingly, we
AFFIRM t he di sm ssal of those clains. See Sojourner T. v. Edwards,
974 F.2d 27, 30 (5th Gr. 1992) (holding that court nmay affirm

j udgnent on any basis supported by the record), cert. denied, 113

S. C. 1414 (1993). The dism ssal of the Ei ghth Amendnent and

equal protection clainms is VACATED and REMANDED

4 A disnmissal pursuant to § 1915(d) nay be made prior to service on the
def endants. See Boyd v. Biggers, 31 F.3d 279, 281 (5th Cir. 1994). Thus, Neal's
assertion that the magi strate judge erred by failing to serve the defendants is
wi t hout nerit.
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