IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-10132
Summary Cal endar

UNI TED STATES OF AMERI CA,
Plaintiff,
Orts C. TOLBERT,
| ntervenor Plaintiff-Appellant,
VERSUS
DALLAS AREA RAPI D TRANSI T,

I nt ervenor Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-CV-44-R)

) August 30, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY E©. SMTH, Circuit Judge:”’

Qis Tol bert appeals a summary judgnent and the denial of his

post -j udgnent notions. W affirm

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCQR R 47.5. 4.



| .

The United States brought an action against Dallas Area Rapid
Transit (“DART”) in 1993, alleging that it had retaliated agai nst
himin violation of title VII of the GCvil R ghts Act of 1964.
DART entered into a consent decree with the United States, part of
whi ch required DART to offer Tol bert the opportunity to accept, at
his option, the next “vacancy” at DART in the position of “Manager
of Equal Enpl oynent Cpportunity.”

Tol bert brought this suit in 1994, alleging that DART had
violated the consent decree. DART filed a nmotion for summary
judgnent to which Tolbert failed to respond; the district court
therefore accepted DART's evidence as undi sputed. The court
concl uded that the consent decree required DART to offer Tol bert
the position only if a vacancy becane avail able. Concluding that

no vacancy had occurred, the court entered sunmary judgnent.

1.

Construing Tol bert’s pro se brief liberally, we glean that he
first clains that DART failed to conply with FED. R QvVv. P. 5(b) in
serving himw th that notion. Tolbert did not raise this argunent
during the summary judgnent proceedings® or in his notion to
reconsider, which the court treated as a tinely notion under FED.

R Cv. P. 59(e).

1'In fact, Tolbert did not raise any argunents during the sunmary j udgrent
process. Rather, he failed to respond at all to DART s notion
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Tol bert did raise the issue in a subsequent notion under FED.
R QGv. P. 60(b), a notion entitled “Mtion for Leave to File
Suppl enental Affidavits and Appeal.” The district court denied
this notion in a one-sentence order, and we review that denial for
abuse of discretion. See Latham v. Wlls Fargo Bank, N A, 987
F.2d 1199, 1203 (5th Cr. 1993) (per curian) (stating that review

of denial of rule 60(b) notion is for abuse of discretion).

A

There are two ways to construe Tol bert’s rule 60(b) notion.
The first is that it was nade under rule 60(b)(1), which permts
relief froma judgnment or order for excusabl e neglect (anong ot her
things). See FED. R CQv. P. 60(b)(1). In essence, this construc-
tion anmounts to an argunent that Tol bert woul d have responded to
the summary judgnent notion if he had been served with it in a
proper fashion. Specifically, he alleges that DART tried to hand-
deliver the notion to himbut left it at his honme without giving it
to “sonme person of suitable age and discretion then residing
therein.” Feb. R CQv. P. 5(b).

One of DART's attorneys certified in witing that she had
conplied with the service requirenents of rule 5(b) by sending the
nmotion to Tol bert on October 20, 1995, via certified mail (return
recei pt requested and postage prepaid). This procedure conplied

wth rule 5(b). Tolbert disputes that the notion was nmailed to



him insisting that DART tried to hand-deliver it.

Tol bert presented the district court with an invoice froma
commercial courier service as "proof" that DART had tried to hand-
deliver the notion but had not conplied with rule 5(b)’s require-
ments for hand-delivery. There is no indication, however, that the
invoice was for the attenpted delivery of the sunmary judgnent
motion, as there is nothing on the face of the invoice that
indicates that the courier triedto deliver anything nore nonent ous
than an ordinary letter. |In short, the invoice does not show that
DART had tried to serve Tol bert by hand-delivery and had failed to
conply with the hand-delivery requirenents of rule 5(b).

Tol bert has not provided any other evidence to support his
claim of invalid service. Therefore, he has not denonstrated
excusable neglect, and the district court did not abuse its
discretion in denying the rule 60(b) notion to the extent that it

was based on a claimof excusabl e neglect.

B

Alternatively, Tolbert could be arguing that DART had
fraudul ently m srepresented to the court that he had been served in
a proper fashion. This would anpbunt to a notion under rule
60(b) (3), which permts relief froma judgnent or order for “fraud
., msrepresentation, or other m sconduct of an adverse party.”

Tol bert has failed, however, to denonstrate fraud, m srepre-
sentation, or other m sconduct by DART. These all egations depend
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on establishing that DART (1) had tried to hand-deliver the notion
to Tol bert, (2) had failed to conply with rule 5(b) in doing so;
and (3) had m srepresented that it had properly served Tol bert with
t he noti on.

Tol bert has failed to showthat DART tried to hand-deliver the
notion. The record reflects that DART nuail ed the notion to Tol bert
in conpliance with rule 5(b). Therefore, the district court did
not abuse its discretion in denying Tolbert’s rule 60(b) notion to
the extent that it was based on a claimof alleged fraud, m srepre-

sentation, or m sconduct.

L1,

The remai nder of Tolbert’s brief is devoted to (1) scattered
accusations that DART nade seem ngly random m srepresentations to
the district court and (2) the contention that the district court
erred in finding that DART had not breached the consent decree.
Wth respect to the forner, Tolbert has not shown any |ogica
connection between the all eged m srepresentati ons and t he judgnent
entered against him He has failed to show that the alleged
m srepresentations affected his substantial rights, and we nust
therefore disregard any error in the proceeding. See FED. R CQw.
P. 61 (harm ess error).

Wth respect to the latter, Tolbert’s failure to respond to

the summary judgnent notion effectively dooned his case. The



evidence presented by DARTSSviewed as undisputed because of
Tol bert’s failure to contest it, see Eversley v. MBank Dallas, 843
F.2d 172, 173-74 (5th Gr. 1988)SSnade a prima facie showing of its
entitlenment to judgnent. That is, the consent decree required DART
to offer Tolbert the positiononly if it ever becane vacant; it did
not require DART to create an opening for Tolbert. Furthernore,
DART s evi denceSSt aken as undi sput edSSshowed that no vacancy had
occurr ed. The district court therefore did not err in granting
summary judgnent.

The judgnent is AFFI RVED. DART' s request for sanctions on
appeal is DENI ED.



