UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 95-60523
Summary Cal endar

FI TZROY NATHANI EL LAWRENCE,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE,

Respondent .

Appeal fromthe United States District Court
for the Western District of Loui siana

(A38-203-661)
Novenber 26, 1996

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.
PER CURI AM *
Fitzroy Nathaniel Lawence (“Lawence”) petitions this Court

for review of an order by the Board of Inmgration Appeals (“BIA")

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



di sm ssing his appeal on the basis that his notice of appeal | acked
specificity. For the follow ng reasons, we deny the petition for

review and affirm

FACTS AND PROCEEDI NGS BELOW

The Immgration and Naturalization Service (“INS’) ordered
Lawence, a citizen of Jamaica, to show cause why he shoul d not be
deported wunder 8§ 241(a)(2)(A)(iii) of the Immgration and
Nationality Act (“the Act”), 8 U S. C 8§ 1251(a)(2)(A(iii), which
provides that an alien convicted of an aggravated felony after
entry i s deportable. The INS deened Law ence deport abl e because of
his 1993 conviction for possession of cocaine with intent to
distribute, in violation of 21 U S.C. § 841(a)(1). He had entered
this country as a legal permanent resident in 1983 at the age of
13.

Wth representation by counsel, Lawence applied for a waiver
of inadmssibility pursuant to 8§ 212(c) of the Act, 8 US.C
81182(c). Under that provision of the Act, an |Imm gration Judge
(“1J”) has the discretion to waive deportation for | awful permnent
resi dents who have maintained alawful domcilein this country for
at | east seven consecutive years.! In April of 1995, an IJ held a

deportation hearing and heard testinony and evidence regarding

1 Section 440(a) of the Anti-Terrorism and Effective Death
Penalty Act (“AEDPA’), Pub. L. 104-132, 100 Stat. 1214 (April 24, 1996),
renmoved t he exercise of this discretion in favor of aliens with certain
types of convictions, anong them Law ence’s offense.
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Law ence’s application. The IJ denied relief from deportation,
finding that, while sone favorable considerations supported
Lawence’s application, he lacked a good enploynent record,
evidenced no particularly undue hardship, offered no particular
value or service to the comunity, and evidenced no genuine
rehabilitation. The 1J concluded that he had not net the
“hei ghtened burden” of denonstrating “unusual and outstanding
equities” that mght justify a waiver for those convicted of
serious drug offenses.

Lawrence filed a pro se notice of appeal to the Board of
| mm gration Appeals (“BlIA’), asserting in his Form EOR-26 the
follow ng as grounds for his appeal.

The I mm gration Judge erred i n denyi ng t he Respondent a wai ver

because the Respondent denonstrated unusual and outstandi ng

equities, hardship of deportation, and rehabilitation. The
equities presented by the Respondent outweigh the negative
factors presented at the 212(c) hearing. Therefore, the

Respondent shoul d have been granted a 212(c) wai ver.

FormEO R- 26 (May 8, 1995). He also indicated affirmatively on the
forman intent to file a separate witten brief or statenent. That
did not materialize as Lawence mssed the brief’s due date. The
BIA summarily dism ssed Lawence’s appeal pursuant to 8 CF. R 8§
3.1(d)(1-a)(i)(A), stating that he “had not all eged any error which
could provide a basis for our review of the record.” In re
Law ence (A38 203 661), (BIA August 23, 1995). One nenber of the

panel concurred wth the dismssal, but argued that the appeal

should have been disposed of on its nerits, and found that



Law ence’s application did not warrant a discretionary waiver of
deportation. |d. (Filppu, concurring).

Lawrence filed a pro se petition for review of the BIA s
decision with this Court, contending that the Bl A shoul d have taken
hi s appeal because he provided sufficient detail regarding the
grounds of his appeal. Currently in a detention facility, Law ence
has al so nade a notion for rel ease on bond or his own recogni zance,
a notion for appointnment of counsel, and a notion for transfer from

his present detention facility.

The BIA' s Dismssal of Lawence’'s Appeal

This Court has jurisdictiontoreviewfinal deportation orders
of the BIA pursuant to 8 U S.C. § 1105a(a).? W review sumary
di sm ssal s based on the lack of specificity in a notice of appeal
for an abuse of discretion. Medrano-Villatoro v. INS, 866 F.2d
132, 134 (5th Cr. 1989).

Under its regulations, the BIA is permtted to dismss an
appeal summarily if the appealing party “fails to specify the
grounds for the appeal.” See 8 CFR 8 3.1(d)(1-a)(1)(A);

Verduzco-Arevalo v. INS, 989 F.2d 186, 187 (5th Cr. 1993) (citing

2 Wil e neither party raised the i ssue of our jurisdiction, we
note that in Mendez-Rosas v. INS, 87 F.3d 672 (5th Cir. 1996), petition for
cert. filed, (Sept. 23, 1996) (No. 96-6076), we deci ded that the AEDPA' s
anmendnent tothe Act’s provisions regardi ngjudicial reviewof final orders
of deportationw thdrewjurisdictionof pendi ng appeal s where jurisdiction
was wi t hdrawn. However, in the AEDPA, Congress added a new definition of
“order of deportation” to the Act that does not seem ngly enconpass this
case given that it was sunmarily di snmissed. W assune arguendo that we
retain jurisdiction of this particul ar appeal.
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Medrano-Villatori, 866 F.2d at 133).

The Board did not abuse its discretion by sunmarily di sm ssing
Law ence’s appeal. W have previously explained that if a question
of lawis presented, supporting authority must be cited, and if an
appeal concerns the facts, then the particular details at issue
must be identified. Medrano-Villatoro, 866 F.2d at 134. W have
also explained that if the appeal concerns the denial of
discretionary relief, then the statenent of reasons for the appeal
must di scl ose whet her the all eged error derives fromthe grounds of
eligibility or fromthe exercise of discretion. Id.

Lawence’s appeal notice consisted of a generalized and
conclusory statenent claimng error. See Townsend v. U S. Dep’'t of
Justice INS, 799 F.2d 179, 182 (5th Cr. 1986). He nerely restated
the wel |l -established factors involved in the exercise of § 212(c)’s
di scretion and asserted that the 1J erred. Absent fromLaw ence’s
notice are the particular details contested. Because it is unclear
whi ch pi eces of the evidence are in contention, the BIAwas left to
guess how and why the petitioner thought that the 1J erred. See
Lozada v. INS, 857 F.2d 10, 13 (1st Cir. 1988). The appellant is
not required to argue fully his position, nor to set out his
reasons for appeal in a brief or statenent separate fromthe form
See Medrano-Villatori, 866 F.2d at 134. Nevert hel ess, the
appel l ant nust provide a statenent informng the Bl A what aspects

of the decision were wong and why. See Candelo v. Bd. of Imm



Appeal s Executive Ofice for Imm Review, 989 F.2d 502, 1993 W

58240, at *1 (7th Gir. 1993).

B. Mbtion for Appointnent of Counsel

Law ence requests the appoi ntnent of counsel. An alien has a
right to counsel in an immgration proceedi ng under the due process
cl ause of the Fifth Anendnent, but nust retain | egal counsel at his
own expense or pro bono. Ogbenudia v. INS, 988 F.2d 595, 598 (5th
CGr. 1993).

The notion for appointnent of counsel is DEN ED

C. Mbtion for Rel ease

Lawence requests release from detention on his own
recogni zance or on bond. This Court lacks jurisdictionto rule on
Law ence’s notion for rel ease.

Congress has plainly directed, in 8 U S.C. § 1252(a), that any
di scretionary decision regarding release is to be nade by the
Attorney General or her representatives. Any alien’s application
for bail or bond nust be submtted directly to the Attorney
Ceneral, whose ruling is subject to review by a district court in
proceedi ngs separate and distinct fromdeportation proceedings. 8
US C 8§ 1252(a)(1); In re Chal ansiah, 806 F.2d 68, 73 (3rd Cr.
1986); See also Young v. U S. Dept. of Justice, INS, 759 F.2d 450,
457 (5th Gr.), cert. denied, 474 U S. 996, 106 S. C. 412, 88 L

Ed. 2d 362 (1985). O course, the Act also precludes the Attorney



Ceneral fromreleasing fromcustody an alien with Lawence’s drug
conviction. See 8 U.S.C. 8§ 1252(b) (“The Attorney General shal
take into custody any alien convicted of any crimnal offense
covered in section 1251(a)(2)(A(iii), (B), (©, or (D of this
title...[and] the Attorney General shall not release such felon
fromcustody.”).

Law ence’s notion for rel ease on bond or his own recogni zance

is DISM SSED for lack of jurisdiction.

D. Mbtion for Transfer

Lawence requests transfer from his current detention

facility, a county jail, back to the federal detention center at
which he was first detained. He maintains that, at the county
jail, he is unable to represent hinself effectively, and also

suggests that he is unable to receive appropriate nedi cal treatnent
for an eye condition. Like the notion above, this Court |acks
jurisdiction to address this issue. This Court would have
jurisdiction over an appeal froma district court of either a 43
U S.C 8 1983 action brought against a state official or an action
agai nst a federal official brought under 5 U S. C § 702.

The notion for transfer is DISM SSED for | ack of jurisdiction.

CONCLUSI ON

The petition for reviewis denied and the order of the BIAis

AFFI RVED. The Mdtion for appointnent of counsel is DEN ED, and



the Motions for release and transfer are Dl SM SSED.



