IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60468
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DONNI E HOMRD McPHAI L, ET AL.,
Def endant s,

LOU CAROLYN McPHAI L and
SARAH TRI LBY McPHAI L,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(3:92-CR-044)

July 17, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *
In this appeal fromdenial of relief under 28 U S.C. § 2255,
Sarah and Lou Carolyn MPhail contend that the Suprenme Court's
Decenber 1995 decision in Bailey v. United States, 116 S.C. 501

(1995), requires that their <convictions on Count 6 of the

i ndi ctment be reversed. They argue that, in the |light of Bailey,

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



t he evi dence was i nsufficient to support their convictions under 18
US C 8 924(c)(1) and that the district court incorrectly
instructed the jury on the elenents of the offense.

Citing United States v. Graham 688 F.2d 746, 747 (11th Gr.

1982), the governnent has filed a Confession of Error in lieu of an
appellate brief on the nerits. The governnent asserts that, under
Bail ey, there was insufficient evidence to sustain the jury's
verdict on the firearnms count. The governnent concedes that "[t] he
only evidence of record concerning the use or carriage of the six
firearnms charged against the Appellants is the testinony of the
seizing officers that they were found |oaded in wunspecified
| ocations” in the McPhails' hone. The governnent states that it
does not oppose the vacation of the appellants' convictions and
sentences on Count 6 of the indictnent for using and carrying a
firearmin relation to a drug trafficking crine.

Accordi ngly, the convictions and sentences under 18 U S.C. 8§
924(c) (1), as reflected in Count 6 of the indictnment, are VACATED
as to each appellant and the case is REMANDED to the district court
for resentencing.

VACATED and REMANDED.



