IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60453
Summary Cal endar

HENRY MAJOR,
Pl ai ntiff-Appellant,

ver sus
JAVES BATTEAST, al so known as James
Basttest; WLLIE LEE HORN, FRED O BANNER;
CALVIN DAVIS; TOW E L. WALKER, JOHN DI AL,
Dr. John D al,

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 4:93-CV-50
 July 17, 1996
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Henry Maj or appeals the jury verdict in favor of the
defendants in his 42 U S.C. 8§ 1983 action and the magistrate
judge’s denial of his notion for a newtrial. Mjor argues that
the jury’s verdict on his excessive force claimis not supported

by the evidence. The evidence in the record indicates that the

def endants applied a reasonabl e anount of force in a good-faith

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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effort to restore discipline after Major caused a di sturbance in
the psychiatric ward of the prison hospital by banging on the
door of his cell and refusing to obey the defendants’ order to

turn around to be handcuff ed. See Hudson v. McMIlian, 503 U.S.

1, 6 (1992). The record contains conpetent and substanti al
evidence tending fairly to support the jury’s verdict on Major’s

excessive force claim See G braltar Savings v. L.D. Brinknan

Corp, 860 F.2d 1275, 1297 (5th Gir. 1988), cert. denied, 490 U. S.
1091 (1989).

Maj or contends that the jury' s verdict on his denial of
medi cal care claimis not supported by the evidence. The record
does not show that Dr. John Dial was deliberately indifferent to
Maj or’s serious nedical needs as Dr. Dial exam ned Major after
t he use-of-force incident and twice after he was transferred back
to the Unit 32 of the prison and found no need for nedical

treatnent. See Farner v. Brennan, 114 S. C. 1970, 1984 (1994);

Reeves v. Collins, 27 F.3d 174, 176 (5th G r. 1994) (appl yi ng

Farner to nedical clains).

Maj or argues that the magi strate judge abused his discretion
in not issuing subpoenas for other doctors that Major had |isted
as potential wtnesses. No abuse of discretion occurred because
the magi strate judge correctly determ ned that the other doctors’
testi nony woul d have been nerely cunul ative to the testinony of
Dr. Dial concerning his treatnent of Mjor after the use of force

and concerning Major’s general nedical records. See Harvey v.

Andrist, 754 F.2d 569, 572 (5th Cr.), cert. denied, 471 U S

1126 (1985).
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Maj or argues that the magi strate judge abused his discretion
in denying his notion for a newtrial based on newly discovered
evi dence, a tape recording of the testinony of inmate Ray Young
at the disciplinary hearing agai nst Major concerning the use-of-
force incident. My or has not shown that the evidence could not

have been obtained earlier with due diligence. See Johnston v.

Lucas, 786 F.2d 1254, 1257 (5th G r. 1986). M or has al so
failed to show that the evidence probably woul d have changed the
outcone of the trial. Thus, he has not shown that the evidence

woul d have changed the jury’'s verdict. See Johnston, 786 F.2d at

1257.
AFFI RVED.



