UNI TED STATES COURT OF APPEALS
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No. 95-60184
Summary Cal endar

MARTHA BRADDY,
Pl ai ntiff-Appellant,
ver sus
BEVERLY ENTERPRI SES, INC. d/b/a Al bermarle Health Care Center
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(3 94 CV 298 LN

(Cct ober 20, 1995)

Before JOLLY, JONES and STEWART, Circuit Judges.
PER CURI AM *

Martha Braddy filed suit against Beverly Enterprises
Inc., alleging violations of the Gvil R ghts Acts of 1964 and 1991
(collectively, the plaintiff's “Title VI| clains”). 42 U S.C. 88
2000e & 1981A. The district court granted sumrmary judgnment to the
def endant and then denied the plaintiff’s request for post-judgnent

relief. This court affirns the judgnent.

* Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



| . BACKGROUND

In May 1994, the plaintiff filed a conplaint alleging
that, because of her race, the defendant a) issued her an
“unwar r ant ed” poor performance review, b) w thheld her pay
increase for thirty days and then reduced her raise by one
percent; and c) harassed her in retaliation for her opposition to
its allegedly discrimnatory practices.

I n August 1994, the defendant served interrogatories,
requests for adm ssions, and requests for production of
docunents, materials and things on the plaintiff. Braddy did not
respond to the interrogatories and requests. The defendant thus
moved for summary judgnent in October 1994. The plaintiff also
did not respond to the defendant’s notion. The district court
granted sunmary judgnent on January 5, 1995, dism ssing the case
W th prejudice.

On January 21, 1995, --eleven business days after the
district court’s final judgnent-- the plaintiff mailed a “Motion
to Alter or Amend Judgnent Pursuant to Rule 59 and Motion for
Relief from Judgnent and Motion to Alter or Anmend Adm ssions”
(the plaintiff’s “notion for post-judgnent relief”) to the
defendant. This notion was not filed in the district court. On
February 11, 1995, the district court denied the notion.

Braddy now appeals the district court’s grant of
summary judgnent and the denial of her notion for post-judgnment

relief.



1. DI SCUSSI ON
A District Court’s Grant of Summary Judgnent

The district court correctly granted summary judgnent
based on the plaintiff’s failure to respond to the defendant's
requests for adm ssions. These adm ssion requests were properly
admtted as evidence. Federal Rule of GCvil Procedure 36
provides that a requested adm ssion “is admtted unless, within
30 days after service of the request . . . the party to whomthe
request is directed serves upon the party requesting the
adm ssion a witten answer or objection . . . .” FeED. RUE Q.
P. 36(a).

G ven this evidence, summary judgnent against the
Braddy's Title VIl clainms was appropriate;! she could not set
forth a prina facie case and could not denobnstrate that the
defendant’s proffered reason for its allegedly discrimnatory
action was a pretext for discrimnation.? By failing to respond
to the defendant’s adm ssion requests, Braddy admtted that:

1. Her poor perfornmance eval uation caused the delay in,
and reduced anount of, her pay increase;

2. The defendant made no untruthful statenents in the
plaintiff’s performance eval uati ons because of her
race;

3. The unflattering aspects of the plaintiff’s
performance review were not due to her race;

1 See Dukes v. South Carolina Ins. Co., 770 F.2d 545, 549 (5th Gr.
1985) (“Wien [appellants] failed to file a tinely response to [appellee’ s]
request for adm ssions, no genuine issue of material fact renmained and sunmmary

j udgnent was appropriate.”).

2 See St. Mary’'s Honor Center v. Hicks, = US _ , 113 S. Q. 2742
(1993) (setting forth elements of Title VII claim.

3




4. Most of the enpl oyees who received |arger

percentage pay raises than the plaintiff were African-

Anmeri can; and

5. The defendant had not harassed or intimdated the

plaintiff for her opposition to its allegedly

di scrim natory enpl oynent practices.
The plaintiff thus conceded her Title VII clains.

B. District Court’s Denial of Plaintiff’s Post-Judgnent
Mot i on

The district court did not abuse its discretion in
denying the plaintiff’'s “Mdtion to Alter or Arend Judgnent
Pursuant to Rule 59, and Mdtion for Relief from Judgnent and
Motion to Alter or Amend Admi ssion.”® First, Braddy's notion to
alter or anend the district court's judgnent could not be
consi dered under Federal Rule of G vil Procedure 59; her notion
was untinmely served for this purpose. FeED. RuUE CQv. P. 59(e)
(stating that nmotion to alter or anend judgnent nust be served no
| ater than ten days after judgnent). Second, Braddy's notion for
relief fromthe judgnment does not fall under Federal Rule of
Civil Procedure 60 because the notion does not request relief on
any of the bases listed in that rule. Feb. Rue CGv. P. 60(b).

Further, the district court did not abuse its

discretion in denying the plaintiff’s argunent to alter or anend

her adm ssions because “the defendant has at all tines known that

3 See Southern Constructors Group, Inc. v. Dynalectric Co., 2 F.3d
606, 611 (5th Cr. 1993) (stating that denial of Rule 59 notions reviewed for
abuse of discretion); Lancaster v. Presley, 35 F. 3d 229, 231 (5th Gr. 1994),
reh’ g and sugqg. for reh’g en banc denied, 42 F.3d 639 (1994), cert. denied, _
US _ , 115 S .. 1380 (1995) (stating that denial of Rule 60 notions revi enwed
for abuse of discretion); Scroggins v. Air Cargo, Inc., 534 F.2d 1124, 1133 (5th
Cir. 1976), reh’ g denied, 540 F.2d 1085 (1976) (stating that rulings on discovery
notions reviewed for abuse of discretion).

4




the requested adm ssions were inconsistent wwth the [p]laintiff’s
true position in the matter.” Rule 36 does not allow a party to
alter or anend adm ssions on that ground, and Braddy has not
denonstrated that the district court’s grant of the notion would
“subserv[e] . . . the presentation of the nerits of the action.”
FED. RuLE Cv. P. 36(b).
1. CONCLUSI ON
Based on the foregoing reasons, the judgnent of the

district court is AFFl RVED



