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BENAVI DES, Circuit Judge:”

Inthis products liability action, the manufacturer of a chain
saw appeals a jury verdict asserting error in the jury
instructions, adm ssion of evidence, and size of the verdict. W

affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



FACTUAL AND PROCEDURAL BACKGROUND

This controversy arises from an accident involving a Poul an
Model 5200 chain saw manufactured in the late 1970's. Thi s
particul ar saw was equi pped with a bow gui de i nstead of the common
straight guide bar. A bow guide sawis designed for cutting fallen
trees into lengths while the tree is lying on the ground. As the
name inplies, a bow guide is bowed outward with a large cutting
area. At the bottom of the bow are bunper spikes that are placed
firmy against the wood during cutting.

Plaintiff-appell ee Janes Turner was the third owner of the saw
havi ng purchased it fromhis brother-in-law in 1988 or 1989. On
March 9, 1990, Turner was using the saw when a bolt securing a
bunper spi ke broke causing the saw to kick back severely cutting
Turner's arm Following his injury, Turner sued the manufacturer,
def endant - appel | ant Beai rd- Poul an, Inc. and its various successor
corporations (collectively "Poulan"). Turner's lawsuit alleged
both negligence and strict products liability causes of action
stemm ng from the design, manufacture, and |ack of warnings and
instructions. After a two-day trial, the jury returned a verdict
in favor of Turner for $275,000. Poul an appeal s.

JURY | NSTRUCTI ONS

Poul an raises two challenges to the jury instructions. e

review a challenge to a district court's jury instructions with

def er ence. Treadaway v. Societe Anonyne Louis-Dreyfus, 894 F.2d

161, 167 (5th Gr. 1990). If timely objection is nmade, we wll
reverse only if the charge as a whole | eaves us with substanti al

and i neradi cabl e doubt whet her the jury has been properly guided in



its deliberations. 1d. at 168; Mddleton v. Harris Press & Shear,

Inc., 796 F.2d 747, 749 (5th Gr. 1986).

Poulan first contends that the district court inproperly
instructed the jury on strict liability. Specifically, Poul an
argues that the court m sstated M ssissippi |law when it instructed
that Turner had to prove that "the chain saw was expected to and
did reach the user or consuner w thout substantial change in the
condition of the alleged defect in which it was sold." Poul an
believes that this diluted Turner's burden because, under
M ssissippi law, a plaintiff nust prove that the product as a whol e
reached t he user w thout substantial change, not nerely the absence
of change in the alleged defect.

Viewing the district court's instruction as a whole,! we do

. The conplete instruction on strict liability is as foll ows:

Under applicable M ssissippi |aw, one who designs,

manuf actures, or sells any product in a defective
condi ti on, unreasonably dangerous to the user or
consuner, or its property, is liable for harmto such
person or its property if the manufacturer and/or
seller is engaged in the business of selling such
products and the product is expected to and does reach
the user wi thout substantial change in the condition in
which it was sol d.

Accordingly, if you find froma preponderance of the
evidence in this case:

1. The chain saw in question was, at the tinme of
its sale by defendant, in a defective condition,
unr easonabl y dangerous to the user or consuner of the
product, or to his property, and,

2. That the chain saw was expected to and did
reach the user or consunmer w thout substantial change
in the condition of the alleged defect in which it was
sol d, and,

3. Plaintiff was injured while the chain saw was
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not believe the jury was inproperly guided. M ssi ssi ppi  has
adopt ed section 402A of the Restatenent (Second) of Torts as the

foundation for strict products liability. Coca Cola Bottling Co.

v. Reeves, 486 So.2d 374, 377-78 (Mss. 1986). One of the

requisites for liability under section 402Ais that the product "is
expected to and does reach the user or consuner w thout substanti al
change in the conditioninwhichit is sold." Restatenent (Second)
of Torts 8 402A(1)(b) (1965). The M ssissippi Suprene Court has
explained that this specific section neans that "fromthe evidence

it must appear that the defect which was a proxi nate cause of the

harm existed when the product Ileft the possession of the

manuf acturer. " BFGoodrich, Inc. v. Taylor, 509 So.2d 895, 903

(M ss. 1987) (enphasis added); see Sperry-New Hol |l and v. Prestage,

617 So.2d 248, 262 (M ss. 1993); see also Hardy v. Chenetron Corp.,

870 F.2d 1007, 1008 (5th Gr. 1989). The district court's
instruction on strict liability included both the |anguage of
section 402A(1)(b) and the M ssi ssi ppi Suprene  Court's

interpretation of +this section as outlined in BFGoodrich.

Consequently, the court did not inproperly instruct the jury on
strict products liability under M ssissippi |aw
Poul an' s second challenge to the jury instructions centers on

the district court's denial of a proposed spoliation instruction.

being used in a manner and for a purpose for which the
product was intended and whi ch was reasonably
foreseeabl e by the defendants, and;

4. The defective condition of the product was the
sol e cause or proximate contributing cause of the
resulting injury or damage, then your verdict shall be
for the plaintiff.



As a threshold matter, to prevail on this issue Poul an nust show
that the proposed instruction correctly states the |law. Treadaway,
894 F.2d at 167. The record, however, does not contain a copy of
the proffered instruction. Poulan m stakenly believes that a copy
was i ncluded with the trial exhibits sent to this Court. However,
the exhibits contain only the actual instructions given to the
jury, not Poulan's proposed instructions. Consequently, it is
i npossible for this Court to determine if the proposed instruction
correctly stated the | aw

Mor eover, even i f we assune the proposed i nstruction correctly
reflected the law on spoliation of evidence,? such an instruction
was unnecessary in this case. The gist of Poulan's spoliation
claimis that Turner cleaned the chain saw of grease and grine
before it was admtted in evidence. According to Poulan, this
cleansing obscured the poor namintenance that it Dbelieves
contributed to the accident. As the district court correctly
not ed, this does not anpbunt to spoliation of evidence.

Significantly, Poulan inspected and dismantled the saw before it

was cl eaned. Poul an extensively photographed the saw in its
deteriorated condition. These photographs were admtted in
2 This is indeed a | arge assunption in the context of

spoliation. See 22 Charles A Wight & Kenneth W G aham Jr.,
Federal Practice and Procedure 8 5178, at 153 (1978)

(" Spoliation" is another of the |abels that are sonetines
substituted for thought in the resolution of issues of relevance,
and one that is even slippier and nore dangerous than those

di scussed in the preceding section."); see also Schmd v.

M | waukee Elec. Tool Corp., 13 F.3d 76, 78 (3d Cr. 1994) (noting
that there is even di sagreenent as to whether the issue of
spoliation is one of substantive state | aw or federal evidence

I aw) .




evidence. Poul an also had anple opportunity at trial to explore
the differences between the saw as admtted and the saw in the
phot ogr aphs. Consequently, there is no spoliation of evidence
because the jury clearly had evidence of the prior condition of the
saw. Poulan is unable to denonstrate on these facts that a
spoliation instruction was required.?
EVI DENTI ARY CHALLENGES

Poul an rai ses several challenges to the evidentiary rulings of
the district court. Evidentiary rulings are reviewed for an abuse
of discretion and may be reversed only if the ruling affects a

substantial right. Mrcel v. Placid Gl Co., 11 F. 3d 563, 566 (5th

Cr. 1994).

Poul an first chall enges the adm ssion of an exenplar saw on
the grounds of undue prejudice and circunvention of the court's
excl usion of post-accident industry standards. Wiile a mnute
entry dated nore than one year after the trial* reflects denial of
an ore tenus notion in limne on the exenplar saw, Poul an did not
object to the adm ssion of the saw when it was offered at trial
Li kewi se, the mnute entry does not reflect the specific grounds on

which the notion was made.® The general rule in this Crcuit is

3 Poul an's cited authority is unhel pful. Neither of Poul an's
two cases relate to the situation present here. See Davidson Ql
Country Supply Co. v. Klockner, Inc., 917 F.2d 185, 186-87 (5th
Cir. 1990) (review ng effect of excluded evidence tainting jury
findings on usury); Ballou v. Henri Studios, Inc., 656 F. 2d
1147, 1154-55 (5th Gr. 1981) (discussing contam nation of a

bl ood sanpl e caused by breaks in the chain of custody).

4 The jury verdict was returned June 2, 1994; the mnute entry
is dated June 30, 1995.

5 The mnute entry was: "To prohibit adm ssion of |ater nodel
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that an overruled notion in limne does not preserve error on
appeal .® Marcel, 11 F.3d at 567 (5th Cir. 1994). Consequently, we
review the adm ssion of the saw only for plain error.

The district court did not commt plain error in the adm ssion
of the exenplar saw. The exenplar was an used saw manufactured in
1988 equi pped with both chain guards and a chain brake.” The saw
was admtted as denonstrative evidence for the Iimted purpose of
show ng the feasibility of a chain brake and how it would have
prevented the accident. At trial, Poulan admtted that chain
brakes were available and feasible at the tinme of manufacture of
the saw in controversy. Consequently, there is no undue prejudice
viol ative of Federal Rule of Evidence 403.

Li kewi se, introduction of the exenplar saw does not inplicate
the prohibition of subsequent renedial neasures contained in
Federal Rule of Evidence 407. The exenplar saw was manufactured
before the accident. As this Court has held, the triggering event
of Rule 407 is the accident itself, not the sale of the product.

Cates v. Sears, Roebuck & Co., 928 F.2d 679, 686 (5th Cr. 1991).

bow saw as denonstrative evidence of deft's know edge at tine of
manuf acture of bow saw. Denied - exenplar saw all owed."

6 Poul an argues in its supplenental briefing that the general
rul e should not apply because the oral notion was overrul ed
shortly before voir dire began. Supposedly, this conpressed

ti meframe sonehow relieves Poul an of the burden of objection.
Poul an, however, cites no authority for this proposition.
Simlarly, we refuse to craft Poul an an exception where the
record reflects neither when the ruling was made nor the grounds
on which the notion was based.

! A chain brake is a device designed to stop the novenent of
the chain after a kickback



As such, the saw does not reflect subsequent renedial neasures.?

Poulan's final challenge to the exenplar saw is that its
presence thwarted the district court's exclusion of industry
st andar ds adopt ed post-accident. This is equally neritless. Wile
there was testinony by Turner's expert illustrating safety features
of the exenplar saw, Poulan nmade no objection at trial.
Additionally, no nention was nade of the ANSI industry standards
excluded by the district court. W fail to see plain error in the
adm ssion of the exenplar saw.

In addition to the <challenge to the exenplar, Poulan
chal | enges t he adm ssion of testinmony fromTurner's expert wtness,
Kerry W1 coxon. Initially, Poulan argues that W] coxon was not
qualified to testify as an expert because he | acked experience in
the design of chain or bow saws. It is well-settled that a
district court possesses wde discretion in determning the

qualifications of an expert. Dixonv. International Harvester Co.,

754 F.2d 573, 580 (5th CGr. 1985); Ellis v. K-Lan Co., 695 F.2d

157, 162 (5th Gr. 1983). Personal design experience is
unnecessary to qualify as an expert in a products liability action;
overall know edge or specialized skill is sufficient. See D xon,
754 F.2d at 580.

The record reflects that WIlcoxon is a nechanical engineer

wor ki ng for Benedict Engi neering Conpany, a consulting and design

8 As we stressed in Cates, as a matter of substantive |law the
focus of a products liability case is on the dangers inherent in
a product when it | eaves the manufacturer. Rule 407, however, is
a rule of evidence and the relevant tine is that of the accident.
Cates, 928 F.2d at 686.



concern specializing in safety engineering. W1 coxon had training
in accident reconstruction and was project engineer on severa
consuner product safety projects, sonme involving kickback and
war ni ngs. Consequently, the district court did not abuse its
discretion in qualifying WIcoxon as an expert sinply because he
| acked experience in the design of chain saws.

Poul an al so conplains on appeal that WIcoxon's testinony
concerning chain brakes exceeded the scope of his expert
desi gnation. Turner designated WI coxon as an expert witness "in
accordance with his report and such further information and
suppl enental reports which may becone appropriate.”" The district
court properly advised counsel that WIcoxon's testinony would be
limted to matters stated in his report or in his later
suppl enental deposition. Wl coxon's testinobny concerning chain
brakes was not objected to by Poulan at trial as deviating from
either his report or deposition. W do not find plain error in the
adm ssion of this testinony.?

Poul an's final evidentiary challenge concerns adm ssion of
exanples of simlar accidents involving Poulan chain saws.
Poul an's expert, Ronald Loyd, testified that the chain saw in
question "is not capable of producing a kickback that | can't
control under any condition.”™ On cross-exam nation, Loyd further

testified that any "well -nourished nale that has had the exercise

and strength can control [the kickback] on that saw." To inpeach

o Furthernore, this testinony was within the scope of his
expert designation. In recounting his deposition testinony,
W coxon stated: "I was asked about chain brakes. And | was
asked what kind of chain brakes should be on it."
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this testinony, Turner cross-exam ned Loyd on two other reported
cases involving kickback accidents caused by Poul an saws.!® The
court admtted this evidence solely for the limted purpose of
showi ng Poul an's notice or know edge of kickback.! It was not an
abuse of the court's discretion to allow the testinony for this

pur pose. See Johnson v. Ford Motor Co., 988 F.2d 573, 579 (5th

Cr. 1993).
VERDI CT SI ZE
Poulan's final claim is that the $275,000 verdict is so
excessive as to require a new trial or remttitur. A jury's
verdict wll not be reversed on grounds of excessiveness except on

t he strongest of showings. Mrtinv. Gty of New Ol eans, 678 F. 2d

1321, 1326 (5th Gr. 1982), cert. denied, 459 U S. 1203 (1983).

Because the size of an award is primarily a question of fact, we
are exceedingly hesitant to overturn the decision of a jury,
especially when the trial judge has approved the award. Id. at
1327. To warrant judicial intervention into a jury's award, the
verdi ct nust be so |arge as to shock the judicial conscience, so

gross or inordinately large as to be contrary to right reason, or

10 See Perkins v. Enerson Elec. Co., 482 F. Supp. 1347 (WD.
La. 1980) (involving a kickback accident wwth a 1977 Poul an 5200
chain saw); Thonpson v. Tuqggle, 486 So.2d 144 (La. App. 3d Gr.)
(i nvol ving a kickback accident with a Poul an 4200 bow saw), wit
deni ed, 489 So.2d 919 (La. 1986).

1 In ruling on Poulan's objection, the district court
specifically stated: "But as far as that--this |ine of testinony
havi ng any beari ng what soever on proof that this particular unit
was--was defective in manufacture or otherwise, I'll sustain the
objection and tell you to disregard it, but I'll allowit in for
the limted narrow purpose of showi ng any notice or know edge on
the part of this defendant."”
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clearly exceed the anpbunt any reasonable man could feel the

claimant is entitled to. 1d.; Caldarera v. Eastern Airlines, Inc.,

705 F.2d 778, 784 (5th Gr. 1983). These circunstances do not
exist in this case.

Turner's left armwas severely | acerated; part of the bone had
been chewed out by the saw. He bled profusely. He was unable to
be treated at a county hospital and had to be transported to

Mobi | e, Al abama where Turner underwent energency surgery and was

hospitalized for five days. He testified that he still experiences
physi cal pain regularly. Hs left armin now shorter than his
right. Medical testinony reflected that Turner's arm was al nost

cut off and that he has a permanent disability and permanent
scarring. Addi tional surgery is necessary which wll create
addi tional scars. Turner also testified to his fear of death and
continued nental anguish fromthe trauma. The district court did
not find the verdict excessive and we do not hestiate to concl ude
that the verdict is not so excessive as to warrant judicial
i ntervention.
CONCLUSI ON

Poul an's conplaints concerning the jury instructions,

evidentiary rulings, and size of the verdict present no reversible

error. The judgnent of the district court is AFFI RVED
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