IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60092
Conf er ence Cal endar

ROBERT E. TUBWELL,
Pl ai ntiff-Appellant,
ver sus

EDWARD M HARGETT, Superintendent,
Mss. State Penitentiary, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:94-CV-45
June 29, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Because it had no arguable basis in |law, we hold that the

district court did not abuse its discretion in dismssing Robert

E. Tubwell's conplaint as frivolous pursuant to 28 U. S. C

§ 1915(d). Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993).

The negligent act of an official causing loss or injury wll not,

standi ng al one, state a claimunder § 1983. Daniels v. WIlians,

474 U.S. 327, 328 (1986); Rhodes v. Chapman, 452 U. S. 337, 347-48

(1981); see Hause v. Vaught, 993 F.2d 1079, 1084 (4th Cr. 1993),

cert. denied, 114 S. . 702 (1994). Although a constitutional

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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deprivation can result from"tortious conduct exceedi ng nere
negl i gence but not quite rising to the level of intentional,
e.g., deliberate (or conscious) indifference, recklessness, or

gross negligence," Salas v. Carpenter, 980 F.2d 299, 307 (5th

Cr. 1992) (internal citations and quotations omtted), Tubwell
has not all eged conduct on the part of the defendants which
approaches this standard.

The magi strate judge did not abuse his discretion in
permtting counsel for the Respondents to question Tubwel |l about

his claimat the Spears™ hearing. See Wlson v. Barrientos, 926

F.2d 480, 482 (5th GCr. 1991).

Because it is unclear whether the M ssissippi courts would
hold that a subsequent state court tort suit is barred by res
judicata by the federal court's 8 1915(d) dism ssal, we MDD FY
the district court's judgnent to provide that it is w thout

prejudice to Tubwell's state law clains. See Denton v.

Her nandez, 504 U.S. 25, 34 (1992).
APPEAL DI SM SSED. Fed. R App. P. 34(a)(1).

Spears v. MCotter, 766 F.2d 179, 181-82 (5th Cr.

1985) .



