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JAVES ODELLE MCLAMB
Peti ti oner- Appel | ant,
vVer sus
EDWARD HARGETT, Superi ntendent,
M ssissippi State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(2:91 Cv 81 D 0)

Septenber 8, 1995
Before KING SM TH, and BENEVIDES, G rcuit Judges.
PER CURI AM *
Petitioner Janmes (delle McLanb ("MLanb") appeals fromthe
district court's dismssal of his 28 U S.C. 8§ 2254 application
for a wit of habeas corpus. Finding no constitutional error in

McLanb's conviction or sentence, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . FACTUAL AND PROCEDURAL BACKGROUND
McLanmb was convicted of arnmed robbery by a M ssissippi jury
and sentenced as a habitual violent offender under MSS. CODE
ANN. 8§ 99-19-83 (1994) to life inprisonnment w thout possibility
of parole on February 19, 1981. On March 10, 1982 the
M ssi ssi ppi Suprene Court affirmed his conviction and sentence.!?

MlLanb v. State, 410 So. 2d 1318 (Mss. 1982) (MlLanb |).

On Septenber 5, 1984, the M ssissippi Suprene Court granted
McLanb's notion for leave to file a notion to vacate his sentence
inthe trial court, holding that his sentence under § 99-19-83
was i nproper because neither of his two prior convictions was for

a violent crinme. Mlanb v. State, 456 So. 2d 743 (M ss. 1984)

(McLanb 11). The trial court accordingly vacated his sentence
and resentenced McLanb under MSS. CODE ANN. § 99-19-81 (1994) to
38 years without the possibility of parole on March 21, 1985.2
On May 7, 1985, the trial court adjusted MLanb's sentence to 33

years after determning that it had m stakenly cal cul ated

! McLanb asserted the following clains on his direct appeal:

(1) the court erred in allowng his in-court

i dentification; and

(2) the court erred in allowing the state to anend the
i ndictnment at the sentencing hearing to correct the
dates of McLanb's prior convictions wthout notice to
McLanb.

2 Section 99-19-81 provides for a nmandatory maxi num sent ence
for defendants whose crimnal records show that they have been
tw ce previously convicted and sentenced. M SS. CODE ANN. § 99-
19-81 (1994); MlLanb v. State, 456 So. 2d 743, 744 (M ss. 1984).
It differs fromsection 99-19-83, which provides for life
inprisonnment, in that it does not require that the previous
sent ences have been served, nor does it require that at |east one
previ ous conviction be for a crinme of violence. |[|d.
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McLanb's birth-year as 1952 rather than 1946, a fact which was
necessary for determ ning the sentence. The M ssissippi Suprene
Court affirnmed the new sentence without opinion on June 4, 1986.°3

Over the next several years, MlLanb filed many notions for
post-conviction relief with the M ssissippi state courts and four
federal habeas petitions with the United States District Court.?*
McLanb filed his first notion for post-conviction relief with the
M ssi ssi ppi Suprene Court on Decenber 5, 1986, claimng that: (1)
he had received ineffective assistance of counsel; (2) a former
enpl oyee of the victiminproperly sat on the jury; and (3) his
notion to suppress was erroneously overruled. The court denied
this notion on January 21, 1987, without prejudice to refile in
the trial court.

On January 16, 1987, MLanb filed a second notion in the

M ssi ssi ppi Suprene Court alleging that: (1) he had received

3 McLanb asserted the following errors in his direct appeal
fromthe anmended sentencing order:

(1) the docunments supporting his prior convictions were
i nsufficient because they failed to establish that the
two convictions arose from separate incidents;

(2) the indictnment was insufficient under Rule 6.04;
(3) it was error to anmend the indictnent and sentence
hi m under 8 99-19-81 when he was tried under 8 99-109-
83;

(4) his waiver of appearance at the resentencing
hearing was invalid; and

(5) resentencing under 8§ 99-19-81 viol ated the Doubl e
Jeopardy cl ause.

4 McLanb's first three federal habeas petitions were
di sm ssed without prejudice for failure to exhaust state
remedi es, and he voluntarily dism ssed his fourth petition. This
appeal is from MLanb's fifth application for a wit of habeas
corpus fromthe United States District Court.
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i neffective assistance of counsel; (2) a copy rather than the
original record of McLanb's prior convictions was inproperly
admtted; (3) MLanb's waiver of appearance at resentencing was
invalid; (4) the indictnment was erroneously anended after the
sentence was vacated; and (5) resentencing was barred by doubl e
j eopardy. This notion was al so denied on February 11, 1987.

McLanb filed a third notion with the M ssissippi Suprene
Court on February 27, 1987, arguing that: (1) his resentencing
was barred by doubl e jeopardy; (2) anendnent of the indictnment
vi ol at ed doubl e jeopardy and Rule 6.04 of the Mssissippi Crcuit
Court Rules; (3) McLanb was not afforded an opportunity to defend
agai nst the anended indictnent; and (4) MLanb coul d not be
resentenced without a newindictnment fromthe grand jury. This
noti on was denied on March 18, 1987.

On June 13, 1988, MLanb filed a notion to vacate sentence
inthe Crcuit Court of Coahoma County, which was denied, raising
the followi ng grounds: (1) the anended indictnent was illegal;
(2) McLanb's waiver of presence at the resentencing hearing was
invalid; (3) resentencing violated double jeopardy; and (4)
sentencing as a habitual offender violated the Ex Post Facto
cl ause.

McLanb returned to the M ssissippi Suprene Court on June 24,
1988, claimng that: (1) evidence admtted at trial was obtained
by an illegal search and seizure; (2) evidence admtted at trial
was obt ai ned through an unlawful arrest; (3) the court violated

McLanb's right against self-incrimnation when it required himto



stand up at trial; (4) favorable evidence was suppressed; and (5)
his arrest and detention were unconstitutional. This notion was
denied on July 27, 1988.

McLanb tried a sixth time on March 15, 1989 arguing to the
state suprene court that: (1) his indictnment was illegally
anended; (2) the trial court failed to allow himto defend
agai nst the anended indictnent; and (3) resentencing was barred
by doubl e jeopardy. The court denied this notion on May 3, 1989.

Al'l of the notions described above were denied on the nerits
by the M ssissippi Suprene Court without a witten opinion. On
Septenber 1, 1989, MLanb filed his seventh notion for post-
conviction relief in the M ssissippi Suprenme Court, alleging
that: (1) his arrest violated due process and equal protection;
(2) the unsworn affidavit of the arresting officer did not
constitute probable cause; and (3) he had received ineffective
assi stance of counsel. On Decenber 27, 1990, the M ssissipp
Suprene Court denied this notion as successive and barred by
M SS. CODE ANN. § 99-39-27(9).5

On Septenber 26, 1991, MLanb again filed a notion for post-
conviction relief with the M ssissippi Suprene Court, attacking
the legality of his North Carolina convictions on the ground that

he pled guilty without the advice of counsel. The M ssissipp

> This section provides that, barring certain exceptions,

"[t]he dism ssal or denial of an application [for post-conviction
relief] under this section is a final judgnment and shall be a bar
to a second or successive application under this chapter." M SS.

CODE ANN. § 99-39-27(9) (1994).



Suprene Court again dismssed the notion as barred by section 99-
39-27(9).

McLanb then filed the present application for a wit of
habeas corpus in the United States District Court for the
Northern District of Mssissippi on May 6, 1991, seeking relief
on the foll ow ng grounds:

1. The statutory maxi num sentence for arnmed robbery is 30
years, so the trial court erred in sentencing McLanb to 33
years;

2. The trial judge erred in allowing the indictnent to
be anended and sentencing McLanb wi thout "allow ng the
jury to viewit;"

3. The use of MLanb's prior North Carolina convictions
to enhance his M ssissippi sentence was error because
those prior convictions were illegal;

4. The trial court erred in allowng MLanb's
indictnent to be anended in vacation and after his
trial;

5. The docunents offered to prove McLanb's prior North
Carolina convictions were insufficient to establish
habi tual of fender status under the enhancenent

st at ut es;

6. The original indictnent was defective because it
failed to sufficiently particularize MLanb's prior
convictions as required by Rule 6.04 of the M ssissipp
UniformCrimnal Rules of Crcuit Court Practice;

7. The in-court identification of McLanb was reversible
error;

8. The trial court erred in allowing the indictnent to
be anended at the sentencing hearing wthout notice to
petitioner;

9. The prior North Carolina convictions should not have
been used to enhance his M ssissippi sentence because
McLanb pled guilty to those charges w thout the

assi stance of counsel (added in MLanb's anended
petition).



The district court referred the petition to a nmagistrate judge
who issued a report on Septenber 12, 1994, recommendi ng the

di sm ssal of MlLanb's clains, finding themw thout nerit. The
district court adopted the magi strate's reconmendati ons on
January 13, 1995 and dism ssed McLanb's petition for habeas
relief. MLanb raises the sane nine clains of error on appeal.
Additionally, he asserts that his resentencing violated the

Doubl e Jeopardy cl ause. ®

1. ANALYSI S
I n habeas proceedings, we review the district court's
findings of fact under the clearly erroneous standard and revi ew

its concl usions of | aw de novo. Barnard v. Collins, 958 F.2d

634, 636 (5th Gir. 1992), cert. denied, 113 S. C. 990 (1993);

United States v. Wods, 870 F.2d 285, 287 (5th Cr. 1989). 1In

considering a petition presented by a state prisoner, we nust
presunme the correctness of state court factual findings. See 28
U S C 8§ 2254(d); Barnard, 958 F.2d at 636. W w || address
McLanb's clainms in five groups--(1) those clains that are
procedurally barred, (2) those clains relating to his indictnent,

(3) his sufficiency of the evidence claim (4) his double

6 McLanb presented this claimto the M ssissippi Suprene
Court both on direct appeal and in his post-conviction notions.
Al t hough McLanb does not set out his double jeopardy claimas a
separate ground of error, he has argued it before the district
court and in his appellate brief, and the district court
addressed the claim so we will also address this contention.
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jeopardy claim and (5) his claimregarding his in-court
identification.
A. Procedural Default
The district court properly dismssed McLanb's clainms 3 and
9, attacking his North Carolina convictions, as procedurally

barred under the rule of Col eman v. Thonpson, 501 U. S. 722

(1991). Wien a state prisoner has defaulted his federal clains
in state court pursuant to an i ndependent and adequate state
procedural rule, federal habeas review is usually barred.

Col eman, 501 U. S. at 750; Cowart v. Hargett, 16 F.3d 642, 644

(5th Gr.), cert. denied, 115 S. . 227 (1994). To overcone

this procedural bar, the state prisoner nust "denonstrate cause
for the default and actual prejudice as a result of the alleged
violation of federal |aw, or denonstrate that failure to consider
the clains will result in a fundanental m scarriage of justice."

Col eman, 501 U S. at 750; Renz v. Scott, 28 F.3d 431, 432 (5th

Cr. 1994); Cowart, 16 F.3d at 642.

McLanb argued before the M ssissippi Suprene Court that his
prior convictions were illegal in a notion dated Septenber 26,
1991. Because this was McLanb's seventh notion for post-
conviction relief filed since his resentencing, the court did not
address these clains on the nerits; instead, it dismssed the
nmotion as a successive wit barred by MSS. CODE ANN. § 99-39-
27(9) (1994); see G ubb v. State, 584 So. 2d 786, 789 (M ss.

1991). Section 99-39-27(9) provides that, barring certain

exceptions, "the dismssal or denial of an application [for post-



conviction relief] under this section is a final judgnent and
shall be a bar to a second or successive application under this
chapter." Because MLanb did not present these clains in an
earlier notion for relief, the M ssissippi Suprenme Court refused
to address them therefore, MlLanb procedurally defaulted these
claims in the state court. MLanb does not argue that § 99-39-
27(9) is not a procedural bar. This court may not review clains
whi ch were procedurally defaulted in state court unless the
petitioner denonstrates cause and prejudice or a fundanental
m scarriage of justice.

To denonstrate cause, the habeas petitioner nust show "t hat
sone objective factor external to the defense inpeded [the
petitioner's] efforts to conply with the state's procedural

rule." Mirray v. Carrier, 477 U S. 478, 488 (1986). MLanb

fails to advance any argunent that he had cause for his
procedural default. Because he has not nade the required show ng
of cause, the court need not consider whether his inability to
bring the barred claimactually prejudiced him Jd over v.
Hargett, 56 F.3d 682, 684 (5th Cr. 1995).

| f a habeas petitioner fails to show cause and prejudice for
a state procedural default, the federal court wll address the
merits only if reviewis necessary to correct a "fundanenta
m scarriage of justice"--that is, if the clainmed constitutional
violation resulted in the conviction of one who is actually
i nnocent. Coleman, 501 U S. at 748, dover, 56 F.3d at 684.

McLanb does not contend that he is actually innocent of the



crinme, so the "manifest m scarriage of justice" exception cannot
apply.

McLanmb's first claim that his sentence is excessive, is
al so procedurally barred. MlLanb argues that the trial court
erred in sentencing himto 33 years because the statutory nmaxi mum
sentence for arned robbery is 30 years. MLanb has never
presented this claimto the M ssissippi courts. However, because
McLanb's | ast notion for post-conviction relief was dism ssed by
the M ssissippi Suprenme Court as a successive wit under 8§ 99-39-
27(9), any future notions would be procedurally barred. "A
habeas petitioner who has defaulted his federal clains in state
court neets the technical requirenent for exhaustion; there are
no state renedi es any longer "available' to him" Colenan, 501
U S at 732. The procedural default is an independent and
adequate state ground that bars federal review |d. Oherw se,
habeas petitioners would be able to avoid the exhaustion
requi renment by defaulting their federal clains in state court.
Id.

Even if MLanb's excessive sentence clai mwere not barred by
procedural default, it fails on the nerits. Under M SS. CODE
ANN. § 99-19-81, MLanb was subject to "the maxi numterm of
i nprisonment prescribed for" arned robbery. M ssissippi Code
section 97-3-79 defines arned robbery and provi des the puni shnent
range. M SS. CODE ANN. 8§ 97-3-79 (1994). This section states:

Every person who [commits arned robbery] shall be

inprisoned for life in the state penitentiary if the

penalty is so fixed by the jury; and in cases where the

jury fails to fix the penalty at inprisonnent for life
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the court shall fix the penalty of inprisonnent
for any termnot |ess than three (3) years.

ld. In Stewart v. State, the M ssissippi Suprene Court

interpreted this provision to nean that, in cases in which the
jury does not assess a life sentence, the court nust sentence the
defendant to a "definite termreasonably expected to be | ess than

life." 372 So. 2d 257, 259 (Mss. 1979); see dover, 56 F.3d at

685. In the present case, the trial court determ ned a sentence
reasonably expected to be less than life by reference to McLanb's

age and |life expectancy tables. See Henderson v. State, 402 So.

2d 325, 328 (M ss. 1981) (applying Stewart and approving a
determ nation of an arned robbery sentence using age and life
expectancy tables). These factors explain the need to reduce
McLanmb' s sentence when the court discovered that it had erred in
determning his birthdate. MLanb's assertion that any sentence
over thirty years is equivalent to a |life sentence under
M ssissippi lawis neritless.
B. Sufficiency of the Indictnent

McLanb rai ses four clains regarding the defectiveness of his
indictnment--clains 2, 4, 6 and 8. Specifically, he contends that
(1) the state should not have been permtted to anend the
i ndi ctment by correcting the dates of his prior convictions
w thout "allowing the jury to view the anended indictnent;" (2)
t he indictnent should not have been anmended in vacation and after
the trial and conviction; (3) the indictnment should not have been
anended at the sentencing hearing because McLanb was not given
adequate notice; and (4) the original indictnment did not
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sufficiently particularize the prior convictions as required by
M ssissippi UniformCrimnal Rules of Crcuit Court Practice Rule
6.04. The M ssissippi Suprene Court has addressed these
contentions on the nerits; therefore, they are ripe for federal
review. ’

Federal habeas relief is not available for deficiencies in a
state indictnent unless it can be shown that the indictnent is so

defective that it deprived the state court of jurisdiction.

MKay v. Collins, 12 F.3d 66, 68 (5th Gr.), cert. denied, 115 S
Ct. 157 (1994); Alexander v. MCotter, 775 F.2d 595, 598 (5th

Cir. 1985). "State |aw dictates whether a state indictnent is

sufficient to confer” jurisdiction on a court. WIllians v.

Collins, 16 F.3d 626, 637 (5th Cr.), cert. denied, 115 S. . 42

(1994); MKay, 12 F.3d at 69. A federal court will not consider
defective indictnent clains on habeas review of state convictions
if the sufficiency of the indictnment was presented to the highest

state court on appeal, and that court found, expressly or

" Al though the appeal follow ng resentencing was affirned
W t hout opinion and McLanb's post-conviction notions were deni ed
W t hout opinion, the United State Suprene Court has held that:

[When . . . a state court decision fairly appears to
rest primarily on federal law, or to be interwoven with
the federal |aw, and when the adequacy and i ndependence
of any possible state |aw ground is not clear fromthe
face of the opinion, we will accept as the nost
reasonabl e explanation that the state court decided the
case the way it did because it believed that federal
law required it to do so.

M chigan v. Long, 463 U S. 1032, 1040-41 (1983). Thus the court
can assune that the M ssissippi Suprene Court's decisions were on
the nerits.
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inplicitly, that the trial court had jurisdiction because the
i ndi ctment was sufficient under state law. MKay, 12 F.3d at 68;
Al exander, 775 F.2d at 598.

McLanb first raised the issue of the sufficiency of the
i ndi ctment and the change in the dates of his prior convictions
on direct appeal. MLlLanb, 410 So. 2d at 1318. The M ssissipp
Suprene Court rejected his challenge, reasoning that the changes
were not material to the nerits of the case. 1d. at 1320.
McLanb again clainmed defects in his indictnent and in the process
of amending the indictnent in his direct appeal fromthe anended
sentencing order and in several of his notions for post-
conviction relief. In each instance, the M ssissippi Suprene
Court denied relief wthout opinion. Because the M ssissipp
Suprene Court has upheld the sufficiency of the indictnment and
the propriety of its anmendnent in this case, federal reviewis

precluded. See Al exander, 775 F.2d at 599.

C. Sufficiency of the Evidence

McLanb's fifth claimalleges that the docunents offered to
prove McLanb's prior North Carolina convictions were insufficient
to establish habitual offender status under the enhancenent
statutes. MlLanb raised this claimin his direct appeal fromhis
anended sentencing order, which the M ssissippi Suprenme Court
denied on the nerits; therefore, this claimis ripe for federal
review. See supra, note 7. In reviewing a habeas petitioner's
claimof insufficient evidence, the review ng court nmust ask

whet her, viewing the evidence in the light nost favorable to the

13



verdict, any rational trier of fact could have found the
essential elenents of the crine to have been proved beyond a

reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319 (1979);

Callins v. Collins, 998 F.2d 269, 276 (5th Cr. 1993), cert.

denied, 114 S. . 1127 (1994).

McLanmb does not contend that the evidence was insufficient
for the jury to convict himof arnmed robbery. Rather, his claim
islimted to the contention that the evidence of his prior
convictions was insufficient to sentence himas a habitual
of fender under M SS. CODE ANN. 8§ 99-19-83 or § 99-19-81 (1994).
Because McLanb is presently sentenced under § 99-19-81, we will
review the evidence for conpliance with that statute. Section
99-19-81 provi des:

Every person convicted in this state of a fel ony who
shal | have been convicted twice previously of any
felony or federal crine upon charges separately brought
and arising out of separate incidents at different

ti mes and who shall have been sentenced to separate
terns of one (1) year or nore in any state and/or
federal penal institution, whether in this state or
el sewhere, shall be sentenced to the naxi nrumterm of
i nprisonnment prescribed for such felony, and such
sentence shall not be reduced or suspended nor shal
such person be eligible for parole or probation.

M SS. CODE ANN. 8§ 99-19-81 (1994). To sentence a defendant under
this statute, the state nust present evidence that (1) the

def endant was convicted of two prior felonies or federal crines;
(2) these two crinmes arose out of separate incidents; and (3) the
def endant was sentenced to at | east one year inprisonnent on each
conviction. In the present case, the district court found:

[ A]l though the evidence produced at the first
sentenci ng hearing was insufficient to support
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enhancenment under 8§ 99-19-83 because neither prior
conviction was for a violent crine, it was clearly
sufficient under 8 99-19-81 in that the certified
records fromNorth Carolina included the judgnent and
comm tnent orders for the crine of larceny in 1971 and
breaking and entering in 1965 for which petitioner was
sentenced to 10 years and 3 to 5 years respectively.
Nunmer ous ot her documents from North Carolina were
subm tted as proof of petitioner's prior convictions

i ncluding history cards frompetitioner's period of
confinement and an inmate identification card.

We agree with the district court and, upon conparison of the
evi dence submtted to the elenments of § 99-19-81, we concl ude
that the evidence was sufficient to support the sentence inposed.

See Sones v. Hargett, No. 93-7646, slip op. at 5155, n.2, 5158

(5th Gr. Aug. 21, 1995) (holding that proof of defendant's prior
convictions in the formof commtnent orders and testinony of
state prison personnel identifying defendant, was adequate for
enhancenent purposes, even w thout actual judgnents of
convi ction).
D. Doubl e Jeopardy

McLanb al so contends that he was subjected to double
j eopardy by his second sentencing hearing. Again, this claimwas
addressed on the nerits nunerous tines by the state court;
therefore, it is ripe for federal review See supra note 7. The
doubl e j eopardy cl ause applies to enhancenent proceedi ngs.

MIlard v. Lynaugh, 810 F.2d 1403, 1409 (5th Cr.), cert. denied,

484 U. S. 838 (1987). MlLanb argues that the evidence at his
first sentencing hearing was insufficient to prove the existence
of his two prior convictions; therefore, it would offend doubl e

jeopardy to resentence himusing these two convictions. However,
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we affirmed the district court's conclusion that the evidence was
sufficient to prove the existence of McLanb's prior convictions.
Additionally, in vacating MlLanb's sentence, the M ssissipp
Suprene Court held only that his sentence was erroneous because
the prior convictions did not satisfy the requirenents of 8§ 99-
19-83 in that they were not crinmes of violence; it did not hold
that the state failed to present sufficient evidence to prove the

exi stence of McLanb's prior convictions. See MlLanb v. State,

456 So. 2d 743, 744.

This circuit has addressed the claimrai sed by MLanb, and
hel d that the use of a valid conviction to resentence a def endant
under a | esser enhancenent statute after the invalidation of his
sentence under a nore severe enhancenent statute does not offend

double jeopardy. Smth v. Collins, 964 F.2d 483, 487 (5th Gr.

1992) (concluding that the resentencing of a defendant as a
repeat offender after invalidation of his conviction as a
habi t ual of fender because one of his prior convictions was found
defective does not offend double jeopardy); MIllard, 810 F.2d at
1409. We conclude that the evidence of MLanb's prior
convictions presented at his first sentencing hearing was
sufficient to sentence hi munder 8§ 99-19-81; thus, his claimthat
his resentencing under this statute violates the Doubl e Jeopardy
clause is wthout nerit.
E. In-Court Identification
McLanb finally argues that the trial court erred in

permtting his in-court identification. The M ssissippi Suprenme
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Court rejected this argunent on the nerits in MLanb's first
direct appeal; therefore, it is ripe for federal review See

MlLanb v. State, 410 So. 2d 1318 (Mss. 1982). At trial, five

W t nesses identified McLanb as one of two nen who robbed a Kroger
store in O arksdale, M ssissippi, on Novenber 1, 1980. MlLanb
mai ntains that the in-court identification was inproper because
he was the only black person in the courtroomnot in uniform when
the identifications were made and because the state w tnesses
were shown his photograph during the pre-trial investigation.

"A conviction based on an eyewitness identification at trial
followng a pretrial identification by photograph will be set
aside only if the identification procedure was so inpermssibly
suggestive as to give rise to a substantial |ikelihood of

msidentification." Herrera v. Collins, 904 F.2d 944, 946 (5th

Cr.), cert. denied, 498 U S. 925 (1990) (citing Sinmons V.

United States, 390 U S. 377, 384 (1968)). A two-step analysis

governs the admssibility of identification evidence. First the
court nust determ ne whether the identification procedure used in

the case was i npermssibly suggestive. Herrera v. Collins, 904

F.2d 944, 946 (5th Gir.), cert. denied, 498 U S. 925 (1990).
Next, the question is whether, under the totality of the
ci rcunst ances, the suggestiveness of the identification created a
substantial likelihood of irreparable msidentification. Herrera,
904 F.2d at 946.

Reliability is the "linchpin" of the identification

analysis. Mnson v. Brathwaite, 432 U. S. 98, 114 (1977). "Even
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an i nperm ssi bly suggestive identification procedure does not

vi ol ate due process so long as the identification possesses
sufficient aspects of reliability.” Herrera, 904 F.2d at 947.
Factors to be considered include the opportunity of the w tness
to viewthe crimnal, the witness's degree of attention, the
accuracy of the witness's prior description, the |evel of
certainty denonstrated at the confrontation, the length of tine
between the crinme and the confrontation, and the corrupting
effect of the suggestive identification itself. Manson, 432 U S.
at 114.

Even assum ng arguendo that the out-of-court identification
procedure (i.e., the witnesses alleged view ng of the photograph)
was i nperm ssibly suggestive, under the totality of the
circunstances, this case presents no substantial |ikelihood of
m sidentification. Four Kroger enployees, all of whomwere
within a very short distance of McLanb during the hol d-up,
identified himpositively at trial as one of the robbers. A
fifth witness, a police officer, testified that McLanb and
another man left the Kroger store and wal ked in front of his
patrol car. The lighting was "very good" and the officer was
able to see the nen clearly. The two nen began to run and the
of ficer gave chase. The officer was part of the search teamthat
found McLanb in an abandoned vehicle in a field near Kroger's
about an hour after the robbery. The officer positively
identified McLanb as one of the nen. The officer testified that

he was never shown a phot ograph of MLanb.
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Al five identifying witnesses viewed McLanb within a few
feet, under bright lights, and w thout a nask or other object
covering his face. Al five witnesses described a black nmale
with facial hair wearing a jacket and dark clothes. The
descriptions of the witnesses who viewed a phot ograph of MlLanb
after the robbery were no different fromthe descriptions offered
by the witnesses who were not shown a photograph. Thus, the
totality of the circunstances indicates that the in-court
identifications of McLanb were reliable and did not offend due

process.

[11. CONCLUSI ON
For the foregoing reasons, the district court's denial of
McLanb' s habeas corpus petition is AFFIRVED. The respondent
Hargett's notion to dismss the appeal for failure to tinely file

a brief is denied as noot.
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