IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60042
Conf er ence Cal endar

DONALD MALLARD,
Pl ai ntiff-Appellant,
ver sus
ANN L. LEE, BENNI E PRI CE
and EDDIE M LUCAS, Comm ssi oner
M ssi ssi ppi Departnent of
Corrections,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:93-CV-183-B-D
March 21, 1995
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Donald Mallard, an inmate of the M ssissippi Departnent of
Corrections, appeals the district court's dismssal of his pro se
and in forma pauperis (IFP) civil rights conplaint as res
judicata. In the conplaint, Mallard alleged that prison

officials violated his constitutional rights by changing his

housi ng assignnment and refusing to readmt himto a prison

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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educati onal program Mallard acknow edges that he filed two
previous state court actions asserting the sane factual matter as
alleged in the instant conplaint, and that in both actions he
sought only the return to his former housing assignnent and to
the prison educational program

A conplaint filed I FP can be dism ssed by the district court
sua sponte if the conplaint is frivolous. 28 U S.C. § 1915(d).
A conplaint is " frivolous where it |acks an arguabl e basis

either in lawor in fact.'" Denton v. Hernandez, 112 S. C

1728, 1733, (1992)(quoting Neitzke v. Wllians, 490 U S. 319, 325

(1989)). We review a 8§ 1915(d) dism ssal for abuse of
di scretion. Denton, 112 S. C. at 1734.

For a prior judgnent to bar an action on the
basis of res judicata, the parties nust be
identical in both suits, the prior judgnent
must have been rendered by a court of
conpetent jurisdiction, there nust have been
a final judgnent on the nerits, and the sane
cause of action nust be involved in both
cases.

Nilsen v. Gty of Mbss Point, 701 F.2d 556, 559 (5th G r. 1983)

(en banc). Res judicata bars all clainms that were or could have
been advanced in support of the cause of action on the occasion
of its former adjudication, not nerely those that were
adj udicated. [d. at 560. One who has a choice of nore than one
remedy for a given wong may not assert themserially, in
successive actions, but nust advance all at once on pain of bar.
Id.

In the present case, the parties are identical in both

|awsuits, and the prior judgnent, which was on the nerits, was
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rendered by a court of conpetent jurisdiction. The state court
judgnent is given the sane res judicata effect in federal court

that it would have under M ssissippi law. See Hogue v. Royse

Gty, Tex., 939 F.2d 1249, 1252 (5th Cr. 1991). The res
judicata rules under Mssissippi |aw are the sane as those

followed by this court. See Riley v. Mreland, 537 So.2d 1348,

1353 (M ss. 1989).

Regardi ng the requirenent that the two actions involve the
sane cause of action, this court has adopted a transactional test
wherein the critical issue is not the relief requested or the
theory asserted but whether the plaintiff bases the two actions

on the sanme nucl eus of operative facts. Adgrilectric Power

Partners, Ltd. v. General Elec. Co., 20 F.3d 663, 664 (5th Gr.

1994). Thus, the fact that Ml lard sought nonetary relief in the
instant 8§ 1983 action and did not in the state action does not
bar application of the doctrine of res judicata. See N lsen, 701

F.2d at 559. The judgnent of the district court is AFFI RVED



