UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-60037
(Summary Cal endar)

NATI ONAL ASSCCI ATl ON FOR THE
ADVANCEMENT OF COLORED PECPLE,

Pl ai ntiff-Appellant,

ver sus
PEARL Rl VER VALLEY PONER
ASSCCI ATI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(2:94- CV- 216PS)

(Cct ober 20, 1995)
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff, National Association For the Advancenent of Col ored
People ("NAACP'), appeals from the district court's order
dismssing its case without prejudice for failure to state a claim
and failure to prosecute. W affirm

I
NAACP filed a conplaint against Pearl R ver Valley Power

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Associ ation ("Pearl") alleging that Pearl had di scri m nat ed agai nst
"African Anericans” in its enploynent practices. NAACP s counsel
failed to serve the conplaint until nore than three nonths after it
was filed. Pearl then filed a notion to dism ss the conplaint for
| ack of standing, failure to identify any aggrieved persons, and
failure to seek the proper relief.

NAACP failed to respond to Pearl's notion. Thirty-seven days
after the deadline for NAACP's response, the district court,
pursuant to the local rules, entered an order sua sponte requiring
NAACP to respond to the notion within el even days and to show cause
why sanctions should not be inposed for failure to conply with the
| ocal rules. NAACP again failed to respond to the district court's
or der. Two days after the deadline for NAACP's response had
passed, the district court entered a nunc pro tunc order to allow
NAACP to file its response | ate.

However, NAACP never filed a response. Instead it sent a
request to Pearl's counsel and the district court acknow edgi ng
t hat the conpl ai nt shoul d be anended and requesting fifteen days to
anend it. A magistrate judge ordered that notions to anend be nade
wthin approximately thirty days. NAACP never filed a notion to
anend or anended its conplaint.

Pearl's counsel wote twice to the district court, with copies
t o NAACP' s counsel, requesting that the court rule onits notionto
dism ss. Ten nonths after NAACP stated that it needed to anend its
conplaint but failed to do so, the court finally dismssed NAACFP s

claim wthout prejudice on the grounds that the conplaint was
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insufficient and that NAACP had failed to reasonably prosecute its
claim

NAACP contends that the district court erredindismssingits
claim for want of prosecution.!? Al t hough the district court
di sm ssed NAACP's clains without prejudice, NAACP clains that the
dism ssal was actually with prejudice because its Title VII claim
will nowbe time barred.? NAACP contends that the district court's
di sm ssal does not neet the tougher standards we apply on revi ew of
clains dismssed with prejudice. W review a dismssal wth
prejudice for failure to prosecute for abuse of discretion. Berry
v. Cigna/RSI-Cigna, 975 F.2d 1188, 1191 (5th Gr. 1992).
Recogni zing the severity of a dismssal wth prejudice, we wll
affirm such dismssals for failure to prosecute "only when (1)
there is a clear record of delay or contunmaci ous conduct by the
plaintiff, and (2) the district court has expressly determ ned t hat
| esser sanctions would not pronpt diligent prosecution, or the
record shows that the district court enpl oyed | esser sanctions that
proved to be futile." ld. at 1191 (footnote and citations

omtted). In nost cases where we have affirned a dismssal with

1 Because we affirmthe dismssal for failure to prosecute, there is

no need for us to consider NAACP' s argunent that the district court erred in
dismssing its claimfor failure to state a claim

2 A party nust bring an action under Title VI within ninety days of

receiving a right-to-sue letter fromthe EEOCC. Berry v. Cigna/RSl-C gna, 975

F.2d 1188, 1191 (5th Gr. 1992). "If a Title VIl conplaint is tinely filed
pursuant to an EECCright-to-sue letter and is later dismssed, thetimely filing
of the conplaint does not toll the ninety-day linmtations period." 1Id. (citing

Price v. Digital Equip. Corp., 846 F.2d 1026, 1027 (5th Gr. 1988)). Therefore,
even if a conplaint is dismssed without prejudice, if the litigant wll
thereafter be tinme-barred frombringing his claim we will treat the dismn ssal
as one with prejudice. 1d. (citations ontted).
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prejudi ce there has been at | east one of three aggravating factors:
(1) the delay is caused by the plaintiff herself, not her attorney;
(2) there is actual prejudice to the defendant; or (3) intentional
conduct causes the delay. |Id. (quoting Price v. Mdathery, 792
F.2d 472, 474 (5th Gr. 1986)). Applying these standards to this
case, we find that the district court did not abuse its discretion.
Delay is defined as "significant periods of total inactivity."
Morris v. Ocean Systens Inc., 730 F.2d 248, 252 (5th Cir. 1984).
We have been nore ready to find delay where a plaintiff has failed
to conply with several court orders or rules as opposed to only a
few See Berry, 975 F.2d at 1191-92 n. 6 (catal ogui ng cases).
Here, NAACP has failed to conply with al nost every order and
rule of the district court. W find that NAACP's failure to
properly respond to any of Pearl's notions or anend its conpl aint,
after acknow edging the need to, denonstrates the type of
intentional delay which warrants a dism ssal with prejudice. Qur
decision is solidified by our famliarity with NAACP s counsel and
his blatant refusal to follow court rules and orders both in the
district court and in our court.® Counsel's failure to respond to
the district <court's order to respond to Pearl's notion
denonstrates the type of intentional conduct which aggravates a bad

record of delay and indifference.

8 Qur nost recent case concerning this particular attorney concl uded

with the following statement: "[t]he court also notes that [this] attorney's
conduct in the district court and in this court raises serious questions about
his fitness to practice law. [Clounsel is remnded of his duty to follow the

governing rul es of procedure, both in the district court and in this court. W
caution counsel that this court has the power to discipline an attorney who fails
to conply with these rules." Foxworth v. Trustmark National Bank, No. 94-60630
(5th Gr. June 28, 1995) (unpublished opinion).
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We commend the district court for its patience and generous
attenpts to allow NAACP to rectify its errors and express our
concern for NAACP' s counsel's blatant contenpt for the judicial
process. As always, we regret penalizing a party for its counsel's
errors. However, "if an attorney's conduct falls substantially
bel ow what is reasonable under the circunstances, the client's
remedy is against the attorney in a suit for malpractice. But
keeping this suit alive nerely because plaintiff should not be
penal i zed for the om ssions of his own attorney would be visiting
the sins of plaintiff's [ awer upon the defendant."” Link v. Wabash
R Co., 370 U.S. 626, 630, 82 S. C. 1386, 8 L. Ed. 2d 734 (1962).
That we are not prepared to do.

I
For the foregoing reasons, the judgnent of the district court

dismssing plaintiff's clainms is AFFI RVED



