IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50889

GARY L. SOUTER,
Pl ai ntiff-Appellant,

ver sus

SCOIT & WH TE MEMORI AL HOSPI TAL,
SCOTIT, SHERWOOD & BRI NDLEY FOUNDATI ON,
SCOIT & WHI TE CLINIC, and ROBERT NMASON,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
For the Western District of Texas
(94-Cv-104)

Decenber 31, 1996
Bef ore POLI TZ, Chief Judge, and WENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant, Gary L. Souter, appeals the district
court’s (1) summary judgnent for Defendant-Appellee, Robert S.
Mason, holding that as a matter of Texas |aw, Mason could not be
liable for tortious interference with Souter’s enpl oynent contract
and (2) judgnent, based on the jury' s verdict, that Souter take

not hi ng from Def endant s- Appel | ees Scott & White Menorial Hospital;

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Scott, Sherwood & Brindley Foundation; and Scott & Wiite Cinic
(collectively, S & W. Agreeing that Mson cannot be held
personally liable for tortious interference wth Souter’s
enpl oynent contract, we affirm the district court’s grant of
summary | udgnent. Additionally, as the district court properly
instructed the jury on the elenents of pretext and causation and
did not abuse its discretioninits evidentiary rulings, we affirm
the take nothing judgnment in favor of S & W
| .

FACTS AND PROCEEDI NGS

Souter was enployed by S & W as Assistant Adm ni strator of
Personnel from July 1990 until his enploynent was termnated by S
& W effective Novenber 1993. Souter’s direct supervisor at the
Hospital was Mason, and his direct supervisor at the dinic was
Chuck Gendron.

While enployed at S & W Souter becane concerned about (1)
certain enploynent practices that he, in good faith, believed
di scrim nated agai nst mnority applicants and enpl oyees i nsofar as
they disproportionately affected such persons when they sought
enpl oynent and advancenent at S & W (2)individual conplaints of
discrimnation brought to his attention by his departnent’s
enpl oyees, and (3) the absence of an affirmative action plan at S
& W In an attenpt to aneliorate the situation at S & W Souter
devel oped personnel policies that standardized the creation of
positions, the assignnent of salary grades, the posting and
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advertising of positions, the screening of applicants based on
qualifications, and the tracking of candidates for positions.
Souter alleged that Mason and other S & Wadm nistrators resisted
the i npl enentation of these policies and frequently violated them

In the summer of 1993, Mason announced his retirenent,
effective Septenber 1993. S & Whired Gary Mrrison as Mason’'s
successor, and Morrison began to work in that position one nonth
before Mason left. At about the sane tinme that he announced his
i npendi ng retirenment, Mason began an investigation of Souter. Dr.
Robert Myers, President of Scott & White Hospital, participated in
portions of the investigation and encouraged Mason to wite a
report on Souter before leaving S & W Mason submtted a neno to
Myers in which Mason recommended a “thorough discussion before
considering M. Souter’s continued enpl oynent.”

Myers then appointed Gendron and Mrrision to conduct an
investigation into the advisability of continuing Souter’s
enpl oynent. Souter was not notified of the investigation by Mason,
Myers, Gendron, or Morrison. After hearing runors that his
enpl oynent was in jeopardy, however, Souter confronted Myers who
acknow edged, wi thout revealing any specific information, that an
i nvestigation was pendi ng but denied that any witten docunent had
preci pitated the investigation. Souter expressed his opinion to
Myers that any conplaints that Mers nmay have received were
undoubtedly related to personnel policies that Souter had created
and enforced. After consulting with the Hospital’s | egal counsel,
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Mers wote a letter to Souter in which he refuted Souter’s
concerns and advised that the investigation was departnent-w de
rather than individually directed.

But by October 1993, Souter had | earned of the existence of
Mason’s nmeno and of the nendacity of Mers’ denial of its
exi st ence. Bef ore commenci ng any substantive litigation, Souter
filed a petition in Texas state court to perpetuate Mason' s
deposition testinony, as Souter was aware of Mason’s i npendi ng nove
to California and anticipated that Mason’s actions or statenents
ultimately could cost Souter his job at S & W

Meanwhi | e, Gendron and Morrison, who were still unaware of
Souter’s “lawsuit,” nmet and decided to allow Souter’s enpl oynent
wth S & Wto continue. They inforned Myers of their decision that

day. Mers subsequently |earned of Souter’s “lawsuit,” however,
and after a second neeting, Gendron and Mrrison infornmed Souter
that his enploynent was being term nated. The reason for his
termnation wultimtely becanme the subject of the instant
litigation. Accordingto S&W it termnated Souter’s enpl oynent
after concluding that Souter’s perpetuation of Mason's testinony
refl ected poor judgnent, vindictiveness, and a breach of trust with
the managenent team thereby destroying the ability of the
managenent team to work effectively with Souter. According to
Souter, however, S & Ws proffered reason was pretextual, and he

was actually fired for opposi ng enpl oynent practices that he deened

to be unlawfully discrimnatory.



Souter filed his original conplaint in the district court
agai nst Mason, individually, alleging tortious interference with
enpl oynent, defamation, and retaliation under Title VII. Souter
| ater anended his conplaint to add S & Was a defendant, alleging
Title VII clains of retaliation and conpensation discrimnation.
The district court originally granted Mason’s notion for summary
judgnment on all clains except the claimof tortious interference,
but subsequently granted Mason’s second notion for sunmary j udgnent
on the tortious interference claimas well as S & Ws notion for
summary judgnent on Souter’s Title VII discrimnation clains.

The remai nder of the case, consisting only of Souter’s Title
VII retaliation claim against S & W was tried to a jury. It
returned a verdict that S & W did not termnate Souter in
retaliation for opposing allegedly discrimnatory enploynent
practices at S & W The district court entered judgnent that
Souter take nothing fromS & Wand assessed costs to Souter. He
timely appeal ed.

On appeal, Souter maintains that (1) the district court erred
in granting Mason’s notion for summary judgnment on the tortious
interference claim as there was sufficient evidence to raise a
factual issue whether Mason acted with actual malice in violation
of his qualified privilege to term nate Souter’s enploynent, (2)
the district court’s instructions to the jury did not properly
state Souter’s burden of proof of pretext or his burden of proof of
causationin his Title VII retaliation claimand that the erroneous
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instructions affected the outcone of his case, and (3) the district
court erroneously excluded evidence that was relevant to Souter’s

Title VIl retaliation claim

.
ANALYSI S

A. TorTIus | NTERFERENCE W TH CONTRACT

1. Standard of Review

We review a grant of summary judgnent de novo, using the sane
standards as the district court. Summary judgnent nust be granted
if the court, viewng the facts and inferences in the |ight nost
favorable to the non-noving party, determnes that “there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.”2 If any el enent of the
plaintiff’s case l|lacks factual support, a district court should
grant a defendant’s notion for sunmmary judgnent.?3

2. No cause of action against Mson

The district court held that, under Texas | aw, Mason coul d not

2Burden v. Ceneral Dynamics Corp., 60 F.3d 213, 216 (5th Cr
1995) (citing Fed. R Cv. P. 56(c)).

3 d.



be held liable for tortious interference with Souter’s enpl oynent
contract. As Souter’s supervisor, Mason was S & Ws agent, and an
agent cannot be held liable for tortious interference with his
principal’s contract.

To assert a tortious interference claim successfully, the
plaintiff nust prove that (1) a contract subject to interference
exists, (2) the act of interference was willful and intentional,
(3) such intentional act was a proxi mate cause of the plaintiff’s
damage, and (4) actual damage or | oss occurred.* Even though Texas
is an enploynent-at-will state,® an at-will enploynent agreenent
can be the subject of a claim of tortious interference wth
contract.® As a matter of Texas |aw, however, one cannot
tortiously interfere with his own contract; liability for tortious
interference requires the acts of an interfering third party.’

Cenerally, an agent is not regarded as being a third party but

4Johnson v. Hospital Corp. of Anerica, 95 F.3d 383, 394 (5th
Cr. 1996)(citing Victoria Bank & Trust Co. v. Brady, 811 S. w2ad
931, 939 (Tex. 1991)).

5Schroeder v. Texas lron Wrks, Inc., 813 S.W2d 483, 489
(Tex. 1991).

6Sterner v. Marathon G| Co., 767 S.W2d 686, 688 (Tex. 1989).

'Hussong v. Schwan's Sales Enterprises, Inc., 896 S.W2d 320,
326 (Tex. App.-Houston [1st Dist.] 1995 no wit)(citing
Schoel | kopf v. Pledger, 778 S. W 2d 897, 902 (Tex. App.-Dallas 1989,
no wit)); Anerican Medical Int’l, Inc. v. Gurintano, 821 S.w2d
331, 335 (Tex. App.-Houston [14th Dist.] 1991, no wit)(citing
Baker v. Wl ch, 735 S.W2d 548, 549 (Tex. App.-Houston [1st Dist.]
1987, wit disnid)).




rather as having the legal identity of his principal.® Therefore,
an agent cannot be personally liable for tortious interference with
his principal’s contracts.?®

A supervisor is considered to be an agent of the enployer. 1
It foll ows that the agent/supervisor and t he princi pal /enpl oyer are
considered to be one entity; the agent is the principal’s alter
ego, and both have the sane financial interests.! Consequently,
an agent/supervisor who term nates an enployee cannot be held
liable for tortious interference with an enploynent contract
bet ween the enpl oyee and the principal/enpl oyer.

Sout er neverthel ess mai ntai ns that Mason tortiously interfered
wth the enploynent contract between Souter and S & Wwhen Mason
submtted the nmeno to Myers that questioned Souter’s continued
enpl oynent. At that tinme, Mason was Souter’s direct supervisor,
and he had the authority to termnate Souter as well as to conduct
i nvestigations of his enploynent and to relay negative reports to
ot her nmenbers of the managenent staff. |In the capacity of Souter’s

supervi sor, Mason was S & Ws agent. As S & Wcannot be |iable for

8Aneri can Medical, 821 S.W2d at 335.

°John Masek Corp. v. Davis, 848 S.W2d 170, 175 (Tex. App.-
Houston [1st Dist.] 1992, wit denied); Mssey v. Houston Bapti st
University, 902 S.W2d 81, 85 (Tex. App.-Houston [1st Dist.] 1995,
writ denied).

10See Hussong, 896 S.W2d at 326.

UMassey, 902 S.W2d at 85; Hussong, 896 S.W2d at 326-27;
Masek, 848 S.W2d at 175.



tortiously interfering with its own enploynent contract wth
Souter, neither can its agent, Mason, be liable for tortiously
interfering wwth S & Ws enploynent contract with Souter.

And if that were not enough, the defendant to a tortious
interference claim may also assert an affirmative defense of
justification based on the exercise of his own | egal rights.' This
privilege is absolute if the defendant acted within his |egal
rights. Accordingly, there can be no examnation into such a
defendant’s notive or good faith, but only into whether he acted
within his |legal rights. Under Texas’ enploynent-at-will doctrine,
a supervisor is wthin his legal rights to interfere with an at-
wi Il enpl oyee's enpl oynent contract.® A court cannot inquire into
a superior’s reason for termnating his supervised enployee. An
enployer is not required to nake a term nation decision in good
faith; in fact, the privilege of termnation is not |ost even when
t he superior acts out of malice or personal notive.?

We reject out of hand Souter’s argunent that Mason |ost his

privilege to interfere with Souter’s enploynent when he all egedly

12A defendant to a tortious interference claim also has an
affirmati ve defense of justification based on a good faith claimto
a colorable legal right even though that claimultimtely proves to
be m st aken. See Johnson v. Hospital Corp. of Anerica, 95 F.3d
383, 394 (5th G r. 1996) (discussing our recent clarification of the
relati onship between a defendant’s good faith and his affirmative
def ense of justification).

BHussong, 896 S.W2d at 327; Jones v. lLegal Copy, Inc., 846
S.W2d 922, 925 (Tex. C. App.-Houston [1st Dist.] 1993, no wit).

YHussong, 896 S.W2d at 327.
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acted with personal aninosity and purely for personal gain. The
affirmati ve defense of justification, based on Mason’ s exerci se of
his legal rights intermnating an at-will enpl oyee, forecl oses any
i nqui ry whatsoever into Mason’s bona fides in term nating Souter.
Texas courts have expressly held that the at-will doctrine bars a
tortious interference cl ai magai nst a nanager based on his deci sion
to term nate an enpl oyee, *® and those courts have extended this rule

to cover a tortious interference claim against a supervisor who

termnates an at-will enployee.!® Based on existing precedent and
Texas’ enploynent-at-will doctrine, Mason acted within his |egal
rights in termnating Souter’s enploynent and therefore may avai
hi msel f of the absolute privilege of justification w thout being
subject to an inquiry into his good faith.
B. JURY | NSTRUCTI ONS

The jury found, by a preponderance of the evidence, that
Souter was not termnated by S & Win retaliation for opposing
enpl oynent practices t hat he deenmed to be unlawfully
discrimnatory. On appeal, Souter challenges the jury instructions
which recited his burden of proof of pretext and causation,
asserting that the purportedly erroneous instructions affected the
jury’s verdict. Qur review of the jury instructions, both as a

whol e and as to those specifically challenged, satisfies us that

15Jones, 846 S.W2d at 925.
®Hussong, 896 S.W2d at 327.
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the district court properly instructed the jury on the applicable
I aw.

Broad discretion is afforded to the trial court in fashioning
jury instructions, and we review themfor an abuse of discretion.?’
We are specifically guided as foll ows:

First the chall enger nust denonstrate that the charge as

a whole creates ‘substantial and ineradicable doubt

whether the jury has been properly guided in its

del i berations.” Second, even if the jury instructions

were erroneous, we wll not reverse if we determ ne,

based upon the entire record, that the challenged

instruction could not have affected the outcone of the

case. 18

Souter’s clains that the jury instructions inposed on hima
heavi er burden of proof than is required by law to prove the
el ements of pretext and causation are conpletely without nerit.

First, the wording of the jury instruction on the elenent of

pretext is essentially identical to the language of St. Mary’'s

Honor Center v. Hicks,'® which sets forth the requirenents for
proving pretext in the context of a notion for summary judgnment in

a Title VIl discrimnation case. According to St. Mary's, “a

reason cannot be proved to be a ‘pretext for discrimnation unless

it is shown both that the reason was fal se, and that di scri m nation

"EECC v. Manville Sales Corp., 27 F.3d 1089, 1096 (5th Cr.
1994), cert. deni ed, US _ , 115 S C. 1252 (1995).

BEDIC v. Mjalis, 15 F.3d 1314, 1318 (5th Cir. 1994)(quoting
Bender v. Brumley, 1 F.3d 271, 276-77 (5th Gr. 1993))(citations
omtted).

19509 U. S. 502, 113 S. C. 2742 (1993)(enphasis in original).
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was the real reason.”? Correspondingly, the district court’s
instruction to the jury here stated: “A reason is pretextual only
if the Plaintiff shows both that the reason was false and that
retaliation was the real reason for Defendants’ actions.”?!

Even though the instant case was not decided on a notion for
summary judgnent but rather at a full blown jury trial on the issue
of Souter’s termnation, the elenents that Souter was required to
prove to the jury are identical to those that he would have had to
show to defeat a notion for summary judgnent. W have previously
recogni zed that the el enents and the burden of proof ina Title VII

discrimnation case are the sane in a Title VI|I retaliation case,

except that the plaintiff in a retaliation case ultimtely nust
prove that activity protected under Title VIl caused him to be
unlawful ly retaliated against rather than proving that he was
unl awful I'y di scri m nated agai nst.?2 Both the | anguage of St. Mary’s
and the instant jury instruction on the el enent of pretext require
the plaintiff to prove the falsity of the defendant’s proffered
benign reason and the true reason for the termnation or
discrimnation. In reciting practically verbatimthe | anguage of

St. Mary’s, the jury instruction accurately charged the jury on

201d. at 2752.
2lEnphasi s added.

25ee M llan v. Rust College, Inc., 710 F.2d 1112, 1116 (5th
Cr. 1983); Long v. Eastfield College, 88 F.3d 300, 304-05 (5th
Cr. 1996).

12



Souter’s burden for proving pretext.
Second, the jury instruction on causation properly states
Souter’s burden of proof on that elenent, as set forth in our

recent decision in Long v. FEastfield Colleqge.? In Long, we

confirmed that the wultinmate determnation in an unlaw ul
retaliation case is whether the conduct protected by Title VII was
a “but for” cause of the adverse enpl oynent decision.?® The jury
instruction here is wholly consistent with our pronouncenent in
Long, as it states that Souter nust prove that retaliation was “a
determning factor” in S & Ws decision to termnate his
enpl oynent, then defines “a determning factor” to nean that “the
termnation would not have occurred but for [Souter’s] opposing
al | eged unl awful discrimnatory enploynent practices by [S&W."?
Thus the district court properly instructed the jury on Souter’s
burden of proof on the el enent of causation.
C. ExcLusl ON OF EVI DENCE

Souter clains that the district court erred in excluding
evidence of Souter’s conplaints of unlawfully discrimnatory

practices at S & W W reviewevidentiary rulings of the district

2388 F.3d 300 (5th Gir. 1996).

241d. at 305, n.4 (citing McDaniel v. Tenple I ndep. Sch. Dist.,
770 F.2d 1340, 1346 (5th Gr. 1985)), 308 (citing MMIllan, 710
F.2d at 1116).

2Enphasi s added.
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court under the deferential abuse of discretion standard.?® CQur
careful review of the court’s rulings on the admssion and
exclusion of evidence during the trial of this case reflects
nothing to show that the district court abused its discretion.
L1,
CONCLUSI ON

Review ng the jury instructions as a whole —and specifically
the ones addressing the law on unlawful retaliation — and the
evidence in the record, we conclude that, notw thstandi ng Souter’s
proof, a reasonable jury could have found that S & Ws evidence
carried the day with a valid, non-retaliatory, non-pretextual
bel i evabl e, and beni gn reason for Souter’s termnation. |n short,
a reasonable jury could have found that Souter was not fired in
retaliation for his opposition to enploynent practices at S & W
which he in good faith believed to be unlawfully discrimnatory.
Absent that kind of retaliation, S & Wis protected by Texas’ at-
w || enploynment doctrine. The jury instructions fairly recited the
applicable law, and the jury’'s verdict is consistent wwth both the
instructions and the evidence in the record. As for Mason, he
cannot be held liable for tortious interference with S & Ws
enpl oynent contract wth Souter: An agent cannot tortiously
interfere with his principal’s contracts; noreover, a supervisor

enj oys absolute immunity when exercising his rights to hire and

26Kel ly v. Boeing Petroleum Serv. Inc., 61 F.3d 350, 356 (5th
Cir. 1995).
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fire under the Texas enploynent-at-will doctrine. Based on the
f oregoi ng concl usions, the judgnents of the district court are

AFF| RMED.
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