IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50874
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
BUDDY RAY GUNN
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-93-CR-34

“June 21, 1996
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Buddy Ray Gunn appeals fromthe district court's denial of
his notion for a newtrial, filed pursuant to Fed. R Cim P.
33. He contends that the district court abused its discretion by
denying his notion without a hearing, as he presented newy
di scovered evidence that was material and which woul d probably

have resulted in either his acquittal or the mtigation of his

sentence. The district court did not abuse its discretion by

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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denying the notion without a hearing as review of the evidence
denonstrates that it was not material and woul d not have changed

the result of @GQunn’s trial or sentence. See United States v.

MWR Corp., 954 F.2d 1040, 1046-47 (5th Gr. 1992).
AFFI RVED.



