IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50607
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DELI A GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Texas
( SA- 95- CR-199)

(Sept enber 25, 1995)

Bef ore REAVLEY, SM TH and PARKER, Circuit Judges.
PER CURI AM *

Delia Garcia appeals her court ordered pretrial detention.
18 U.S.C. 8§ 3142(e) and (f). She also conplains of certain
procedural irregularities at her detention hearing. W affirm

Garcia is awaiting trial for possession of heroin with
intent to distribute, conspiracy to distribute, and aiding and

abetting the distribution of heroin. The district court found

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



"by clear and convincing evidence that there exists no condition
or conbination of conditions that will reasonably assure the
safety of other persons and the safety of the community" if
Garcia were to be released prior to trial. See 18 U S.C. 8§
3142(e). We nust determine if the court's finding is supported
by the record. United States v. Ruben, 974 F.2d 580, 586 (5th

Gir. 1992), cert. denied, UsS __, 113 S. . 1336 (1993).

Pretrial detention may be inposed if Garcia poses either a
risk of flight before trial or a danger to the comunity. Ruben,

974 F.2d at 586; United States v. Hare, 873 F.2d 796, 798 (5th

Cir. 1989). Under the Bail Reform Act there is a rebuttable
presunption this is true where a judicial officer finds probable
cause to believe that Garcia commtted an of fense for which a
maxi mum term of inprisonnment of ten years or nore is prescribed
in the Controlled Substances Act. 18 U S.C. § 3142(e). The

puni shnment range for the charges Garcia faces is five to 40 years
in prison. Garcia asserts that there is not clear and convincing
evi dence whi ch woul d establish probable cause to believe that she
commtted acts that are punishable by nore than ten years in
prison. Specifically, she clains that she was only present
during the initial sale of four ounces of heroin and during the
sal e of the one pound of heroine. However, our review of the

evi dence indicates that there is credi ble evidence that she
arranged the sale of the pound of heroin. Therefore, her term of

i nprisonnment coul d exceed ten years.



"The rebuttable presunption of 8§ 3142(e) shifts to the
def endant only the burden of producing rebutting evidence, not
t he burden of persuasion; however, the nere production of
evi dence does not conpletely rebut the presunption.” Ruben, 974
F.2d. at 586 (citing Hare, 873 F.2d at 798-99). The trial court
did not abuse its discretion.

At the detention hearing, Garcia has failed to rebut the
presunption that she is a danger. Ruben, 974 F.2d at 586. The
evidence indicated that in three separate instances Garcia was
present when an all eged co-conspirator sold four ounces of
heroin, that Garcia sold seven ounces of heroin, that she
arranged for the sale of a pound of heroin, and that she was
present during that sale. Garcia was sentenced to eight years
probation on July 28, 1992 for possession of heroin. On Decenber
7, 1992, Garcia was sentenced to ten years probation, again for
possessi on of heroin. The defendant's only witness was Garcia's
probation officer who testified that he believed she was not a
danger to the community nor was she a flight risk. However, his
testinony was prior to learning of the instant offense. Wile
Garcia had inproved since her last two arrests, the probation
of ficer recogni zed that a drug deal er was a danger to the
comunity. The evidence presented by Garcia at the hearing does
not rebut the presunption that she is a danger to the comunity.
Accordingly, the trial court did not err in ordering her to be

det ai ned pending trial.



Garcia al so asserts that nore than ten days passed between
the time of her initial appearance and her detention hearing as
required by statute. 18 U S.C. § 3142(d). At Garcia's initial
hearing on June 9, 1995, Garcia inforned the court that she
intended to retain counsel. Based upon this representation, the
trial court set the hearing date for June 22, 1995, within the
prescribed tine specified by the statute. However, on June 22,
Garci a requested the appointnent of counsel. The court pronptly
appoi nted counsel and reset the hearing date. Any delay in the
heari ng was caused by Garcia herself. The failure to conply with
the Act's ten-day requirenent does not require that Garcia be
rel eased, especially where the nonconpliance was a direct result

of her desire to pursue retained counsel. See United States v.

Mont al vo-Murillo, 495 U S. 711, 716-717 (1990) (failure to follow

time requirenments for first appearance does not require the

defendant to be released); United States v. Cark, 865 F.2d 1433,

1436 (4th Gr. 1989) (the tinme requirenents and the detention
hearing itself provided for in § 3142 are wai vable).

The nonconpliance with the ten-day requirenment did not have
a "substantial influence" on the outcone of the proceeding.

Based on these facts, any error was harnl ess. See Mntal vo-

Miurillo, 495 U. S at 722.
AFFI RVED.



