IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50482

HARLAN D. VANDER ZEE,
Pl ai ntiff-Appellant,

ver sus

JANET RENO, ROBERT E. RUBI N, STONE
OAK BANKSHARES | NC.; STONE QAK
NATI ONAL BANK; FIDELITY AND DEPCSI T
COVPANY COF MARYLAND; EUGENE LUDW G
Comptrol ler of the Currency of the
United States,
Def endant s,

and

RONALD F. EDERER, U.S. ATTORNEY;
JACK C. FRELS; ROBERT S. MJLLER, 111;
JOAN EARP; JESSE WONG JEFF DOADY,
JOE FLORIO, UNI TED STATES OF AMERI CA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(A-94- CV-469)

Cct ober 4, 1996
Bef ore GARWOOD, DAVI S and DeMOSS, Circuit Judges.”

GARWOOD, Circuit Judge:

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Plaintiff-Appellant Harlan D. Vander Zee (Vander Zee) appeal s
the dism ssal of his clains brought agai nst the United States under
the Federal Tort Cainms Act (FTCA) and agai nst several i ndividual
federal defendants under Bivens v. Six Unknown Named Agents of the
Federal Bureau of Narcotics, 91 S.C. 1999 (1971). W affirm

Facts and Proceedi ngs Bel ow

Bet ween 1986 and 1991, Vander Zee served as executive vice-
presi dent of Stone Oak National Bank in San Antoni o, Texas. During
this period, he becane aware of |arge cash deposits bei ng nade by
Mario Al berto Salinas-Trevino (Salinas) and his associ ates. By al
i ndi cations, Vander Zee properly reported these transactions to
federal authorities as required by law. | n March 1989, Salinas was
indicted and arrested on drug trafficking charges, although he
| ater escaped from cust ody.

Vander Zee alleges that followi ng Salinas’ escape Assistant
United States Attorney Jack C. Frels (Frels) threatened Vander Zee
wth indictnment for noney |aundering unless he would falsely
testify that he and other Stone Gak officers were aware that the
funds deposited by Salinas were drug proceeds. Vander Zee and
Stone Qak’'s president, Herbert E. Pounds, Jr. (Pounds), were
subsequently indicted by a federal grand jury on noney | aundering
charges, although they were ultimately acquitted by the trial court
at the close of the governnent’s case-in-chief. Follow ng Vander

Zee’' s indictnent, Vander Zee's resignation was requested by Stone



Cak’s Board of Directors. Vander Zee alleges that “Jack C. Frels,
Joseph Florio and unknown persons at justice [sic] in Wshington
calling the shots caused soneone at the OCC [Ofice of the
Conmptroller of the Currency], on information and belief Wng or
Earp to orally demand that the bank fire Vander Zee,” and that “M.
Schumann, President of the Bank, duly reported to the Board of
Directors the demand by the Departnent of Justice (conveyed by
OCC), that either Vander Zee would be fired or the bank woul d be
cl osed.” Vander Zee resigned fromhis position at Stone Cak on May
22, 1990.

After the conclusion of the crimnal proceedings against
Vander Zee, the governnent continued to pursue a civil forfeiture
action against assets seized at the tinme of Salinas’ arrest.
Salinas’ interest in these assets was forfeited. Stone Cak, which
had a lien on the assets securing |loans it had nmade, and the United
States were the sole remaining litigants. Stone QGak eventually
reached a settlenent agreenent with the United States allow ng
Stone OGak to retain these assets to recapitalize the bank. I n
addition, an addendum to the settlenent agreenent provided that
Stone Cak woul d neither rehire Vander Zee nor pay attorneys’ fees
or provide other financial assistance “unless the Bank becones
legally obligated to do so.” The settlenent agreenent and addendum
were expressly nmade conti ngent upon approval by the United States
District Court in which the forfeiture action was pendi ng, which
approval was subsequently obtained, and an order accepting the
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settlenent was entered by the district court on August 14, 1992.

On August 13, 1993, Vander Zee filed suit against the United
States and several fornmer governnent officials in their individual
capacities, including fornmer Assistant Attorney Ceneral Robert S.
Muel ler, 11l (Miueller), former United States Attorney Ronal d Ederer
(Ederer), and former Assistant United States Attorney Jack C.
Frels, as well as against private defendants Stone Gak, Stone Oak
Bankshares, Inc., and Fidelity & Deposit Conpany of Maryland. The
United States and the forner governnent officials sued in their
i ndi vi dual capacities filed notions to dism ss pursuant to Federal
Rul es of Cvil Procedure 12(b)(1) and 12(b)(6). These notions were
granted by the district court. The district court held, inter
alia, that Vander Zee's Bivens clains against the individual
def endant s shoul d be di sm ssed because Vander Zee failed to all ege
the violation of any constitutionally protected interest, or,
alternatively, because the individual defendants were entitled to
qualified imunity because the interests allegedly infringed were
not “clearly established.” These clains were subsequently severed
fromthe original action, and a final judgnment for the defendants
was entered on August 26, 1994. Appeal was taken to this Court,
which affirmed the judgnment of the district court. Vander Zee v.
Reno (Vander Zee 1), 73 F.3d 1365 (5th Cr. 1996).

The present action (Vander Zee Il1) was filed in the United

States District Court for the Western District of Texas, Austin



Division, on July 1, 1994, Vander Zee has attenpted to assert
state law tort clains against the United States under the Federal
Tort Cains Act (FTCA) and agai nst the individual defendants for
fal se arrest, false inprisonnent, malicious prosecution, abuse of
process, I ntentional and/or negligent infliction of enotional
di stress, defamation, civil conspiracy, and interference wth
contract rights relating to Vander Zee's purportedly coerced
resignation from Stone OGak, his arrest and prosecution, and harns
allegedly caused by the terns of the settlenent agreenent and
addendumentered i nto between Stone Gak and t he governnent. Vander
Zee al so asserts Bivens cl ai ns agai nst several governnent attorneys
including Ederer, Frels, Mieller, and Joseph Florio (Florio),
agai nst FBI agent Jeff Dowdy (Dowdy), and agai nst enpl oyees of the
O fice of the Conptroller of the Currency (0OCC) Joan Earp (Earp)
and Jesse Wng (Wng) for their actions relating to these events.

Motions to dismss were filed on behalf of the United States
and the individual federal defendants, which were granted by the
district court by order entered April 25, 1995. The district court
first held that the United States was properly substituted for the
i ndi vi dual defendants with respect to Vander Zee's state | aw cl ai ns
pursuant to a notice of substitution filed by the United States as
provi ded under the Westfall Act, 28 U S.C. §8 2679. The district
court then held that all clains against the United States nust be

di sm ssed for want of subject matter jurisdiction as Vander Zee’'s



state law clains all fell within the exceptions to the FTCA' s
general waiver of sovereign imunity as provided at 28 U S. C 8§
2680(h). Alternatively, the district court held that Vander Zee's
clains were barred by the FTCA' s discretionary function exception
as provided at 28 U S.C. § 2680(a). Wth respect to the remaining
Bi vens cl ai ns agai nst the individual defendants, the district court
hel d t hat Vander Zee’'s cl ains were barred by the applicable statute
of limtations, that Vander Zee' s clains pertaining to the terns of
the settlenent agreenent and addendum were barred by collatera
estoppel having previously been decided in Vander Zee |, that
defendants Muieller, Ederer, Frels, and Florio were entitled to
absolute immunity from any clains related to Vander Zee's
i ndi ctment and prosecution, and that the individual defendants were
entitledto qualified immunity fromVander Zee’'s clains relatingto
the terns of the settlenent agreenent and to his allegedly coerced
resignation from Stone OGak. Vander Zee now brings this appeal.
Di scussi on

We review the district court’s dismssal under Rule 12(b)(6)
for failure to state a claim de novo, taking all facts properly
pl eaded as true and viewing themin the |ight nost favorable to the
plaintiff. Rolf v. Cty of San Antonio, 77 F.3d 823, 827 (5th Cr
1996). “Dism ssal is not proper unless it appears, based solely on
the pleadings, that the plaintiff can prove no set of facts in

support of the claims) warranting relief.” 1d; see also Murin v.



Caire, 77 F.3d 116, 120 (5th Cr. 1996). Though we take factua

all egations of the conplaint to be true, “we do not assune facts
the plaintiffs have not alleged.” MCormack v. National Coll egiate
Athletic Ass’'n, 845 F.2d 1338, 1343 (5th G r. 1988). The district
court’s dism ssal under Rule 12(b)(1) for lack of subject matter
jurisdiction is simlarly subject to de novo review. Zuspann V.
Brown, 60 F.3d 1156, 1157 (5th G r. 1995), cert. denied, 116 S.C

909 (1996).

|. dains Against the United States

A. Substitution of United States for |ndividual Defendants
on State Law C ai ns

The Westfall Act, 28 U S.C. 8§ 2679, provides:

“Upon certification by the Attorney Ceneral that the

def endant enployee was acting within the scope of his

office or enploynent at the tinme of the incident out of

which the claim arose, any civil action or proceeding

comenced upon such claimin a United States district

court shall be deened an action against the United States

under the provisions of this title and all references

thereto, and the United States shall be substituted as

the party defendant. Id. at 8§ 2679(d)(1).
Cenerally, such certification is subject to de novo judicial
review, and the question whether the enpl oyee was acting wthin the
scope of enploynent is governed by the law of the state in which
t he conduct at issue occurred. Garcia v. United States, 62 F.3d
126, 127 (5th Gr. 1995)(en banc). Al though we give no judicia
deference to the Attorney General’s findings, Palner v. Flaggnan,

93 F. 3d 196, 198-99 (5th Gr. 1996), the plaintiff bears the burden



of proof to show that the enployee’s conduct was not within the
scope of enploynent. WIllians v. United States, 71 F.3d 502, 506
(5th Gir. 1995).

In the present case, Helene M Col dberg, Director of the Torts
Branch, G vil Division of the United States Departnent of Justice,
certified that the individual defendants were acting within the
scope of their enploynent with respect to the conduct alleged
within Vander Zee's First Anended Conplaint.! The court bel ow
noted that Vander Zee filed no opposition to the notice of
substitution, although he had alleged in his First Anended
Conplaint and in response to the notion to dismss that the
i ndi vi dual defendants’ acts were outside of the scope of their
enpl oynent. The district court found based upon the pl eadi ngs t hat
the individual defendants were acting within the scope of their
enpl oynent . W agree, for the reasons set out below in our

di scussion of the FTCA discretionary function exception (see part

. Vander Zee suggests in his brief that the certification is
invalid because it was not nade by the Attorney General. However,
authority to make this certification is delegated to the Director
of the Torts Branch by the Assistant Attorney CGeneral in charge of
the Gvil Dvision at 28 CF. R 15.3, Appendix (D rective No. 90-
79).

In addition, the governnent acknow edges t hat t he
certification erroneously cites section 2679(d)(2) which deals with
certification for purposes of renoval of cases brought against
gover nnent enpl oyees in state court and substitution of the United
States as party defendant. The proper provision is found at
section 2679(d)(1), which addresses substitution follow ng
certification for cases brought in a United States district court.
However, this di screpancy does not invalidate the certification nor
did it cause any prejudice to Vander Zee.
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| C infra) and of the defendants’ entitlenent to qualified (and,
in part, absolute) immnity (see part Il B, infra). The district
court’s substitution of the United States for the individual
defendants was correct and is affirned. Further, the district
court also held that by failing to oppose the certification Vander
Zee in substance wai ved any challenge toit and failed to carry his
burden of showing the certification was erroneous. W agree with
the district court that having failed to oppose the notice of
substituti on Vander Zee necessarily waived any challenge to it and
failed to carry his burden of showng the certification was
erroneous. As Vander Zee failed to challenge the notice of
substitution and certification, for this reason also the United
States was properly substituted for the individual defendants with
respect to Vander Zee's state |aw cl ains.

B. Section 2680(h) of the Federal Tort d ains Act

As sovereign, the United States is generally imune fromsuit
except where it has expressly consented to be sued. Sar aw
Partnership v. United States, 67 F.3d 567, 569 (5th Cr. 1995);
Truman v. United States, 26 F.3d 592, 594 (5th G r. 1994). Absent
such consent, any suit brought against the United States nust be
di sm ssed for | ack of subject matter jurisdiction. Truman, 26 F.3d
at 594. However, the Federal Tort Cdains Act (FTCA) waives
imunity for any --

“negligent or wongful act or om ssion of any enpl oyee of
the Governnment while acting within the scope of his
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office or enploynent, wunder circunstances where the

United States, if a private person, would be liable to

the claimant in accordance with the |aw of the place

where the act or omssion occurred.” 28 U S . C 8

1346(b).
The waiver of immunity found in the FTCA is, however, subject to
several exceptions found at section 2680(h), which excludes “[a]ny
claimarising out of assault, battery, false inprisonnent, false
arrest, malicious prosecution, abuse of process, libel, slander
nm srepresentation, deceit, or interference with contract rights.”?
These exceptions are to be strictly construed in favor of the
governnent. MNeily v. United States, 6 F.3d 343, 347 (5th Cr.
1993); Saraw Partnership, 67 F.3d at 5609.

W agree fully with the district court’s conclusion that
Vander Zee's state lawclains all fall within the exceptions to the
wai ver of sovereign imunity contained in section 2680(h), and

recapitulate this analysis only briefly here. Wth respect to

Vander Zee's clains for false inprisonnent, fal se arrest, nalicious

2 The exceptions to the waiver of sovereign inmunity contai ned
in section 2680(h) are inapplicable to “investigative or |aw
enforcenent officers” defined as “any officer of the United States
who i s enpowered by | aw to execute searches, to seize evidence, or
to make arrests for violations of Federal |aw” 28 U S.C 8
2680(h). Vander Zee suggests in his First Amended Conpl ai nt that
the United States Attorneys should be considered “l aw enf or cenent
officers” by virtue of the control which they exercised over the

actions of agents of the FBI. However, those courts that have
consi dered the question have concl uded that prosecuting attorneys
are not “law enforcenent officers” within the nmeaning of this

section. See Bernard v. United States, 25 F.3d 98, 104 (2d Cr.
1994); Ware v. United States, 838 F. Supp. 1561, 1563-64 (M D. Fl a.
1993); Dirienzo v. United States, 690 F. Supp. 1149, 1158 n.8 (D
Conn. 1988). W agree.
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prosecution, and abuse of process, these causes of action are al

expressly included in section 2680(h), except for acts or om ssions
of “investigative or |aw enforcenent officers.” Vander Zee
attenpts to evade the strictures of section 2680(h) by attributing
the acts that form the basis of these clains to agents of the
Federal Bureau of Investigation. As the district court properly
not ed, Vander Zee’'s conpl ai nt suggests that his prosecution was the
result of his unwillingness to testify against the bank as
all egedly demanded by Assistant United States Attorney Frels.
Therefore, Vander Zee's clains for malicious prosecution and abuse
of process are prem sed on actions of a governnent agent who i s not
an investigative or |law enforcenent officer, and these clains are
expressly foreclosed by the FTCA Clearly, the United States
Attorney’'s office was responsible for prosecuting Vander Zee, and
the fact that the FBI may have assisted in the investigation does
not alter this analysis. As far as the clains for false
i nprisonnment and fal se arrest are concerned, Vander Zee's arrest
and detention were pursuant to an indictnent and therefore cannot
formthe basis for a claimfor false inprisonment or fal se arrest
agai nst the FBlI agents perform ng the arrest under Texas |aw. See
Pete v. Metcalfe, 8 F. 3d 214, 218-19 (5th G r. 1993)(no action for
fal se i nprisonnent for arrest pursuant to valid warrant); see al so
Campbell v. Cty of San Antonio, 43 F.3d 973, 976 & 980 n.11 (5th

Gir. 1995).
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Vander Zee’'s conplaint contains additional allegations that
coul d be read as either clainms for deprivations of constitutionally
protected property rights or as state law clains for interference
wth contract rights and defamation relating to his allegedly
coerced resignation and t he subsequent settl enent agreenent entered
into between the bank and the governnment. |In either case, Vander
Zee may not recover fromthe United States under the FTCA. Federal
constitutional torts may not be pursued under the FTCA, Federal
Deposit Ins. Corp. V. Myer, 114 S . C. 996, 1001 (1994), while
clains for interference with contract rights or defamation are
specifically excepted fromthe FTCA's wai ver of sovereign imunity
by section 2680(h).

Vander Zee additionally asserts claimfor either intentional
or negligent infliction of enotional distress. Wile these clains
are not specifically excepted fromthe FTCA's wai ver of sovereign
i munity under section 2680(h), our opinion in Truman v. United
States, 26 F.3d 592, 594 (5th Cr. 1994), explains that “[i]f the
conduct upon which a claimis based constitutes a claim ‘arising
out of’ any one of the torts listed in section 2680(h) then federal
courts have no jurisdiction to hear that claim” Plainly Vander
Zee's claim arises out of his arrest and prosecution, allegedly
coerced resignation fromhis job, and the terns of the settlenent
agreenent, which we have al ready i ndi cated nust be understood to be

clains for torts specifically enunerated under section 2680(h).
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Finally, Vander Zee asserts a claimfor civil conspiracy to
deprive himof his job, his future enpl oynent prospects, and | egal
fee reinbursement to which he clains an entitlenent. However,
there is no independent liability for civil conspiracy under Texas
law, but rather liability is prem sed upon a conspiracy to conmt
an underlying wongful act. See Banc One Capital Partners Corp. v.
Knepper, 67 F.3d 1187, 1194-95 & n. 10 (5th Cr. 1995). As we have
al ready established, Vander Zee’'s clains arise out of torts
specifically enunerated under section 2680(h), and therefore his
civil conspiracy claimnmy not be nmaintained under the FTCA

For the foregoing reasons, we concur in the district court’s
conclusion that it was wthout subject matter jurisdiction of
Vander Zee’'s clains against the United States, and therefore these
clains were properly dismssed.

C. Di scretionary Function Exception

The district court held in the alternative that Vander Zee's
clains were barred by section 2680(a) of the FTCA often referred

to as the *“discretionary function exception,” which provides:

“The provisions of this chapter and section 1346(Db)
of this title shall not apply to -

(a) Any claim based upon an act or
om ssion of an enployee of the Governnent,
exercising due care, in the execution of a
statute or regulation, whether or not such
statute or regulation be valid, or based upon
the exercise or performance or the failure to
exercise or perform a discretionary function
or duty on the part of a federal agency or an
enpl oyee of the Governnent, whether or not the
di scretion involved be abused.” 28 U.S.C
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2680( a) (enphasi s added).

Whet her the conduct of a governnent enployee falls within
the anbit of the discretionary function exception involves a two-
part inquiry. First, “[t]he exception covers only acts that are
discretionary in nature, acts that ‘involv[e] an elenent of
judgnent or choice.’” United States v. Gaubert, 111 S. C. 1267
1273 (1991)(quoting Berkovitz v. United States, 108 S. C. 1954,
1958 (1988))(alteration in original). This first requirenent “is
not satisfied if a ‘federal statute, regulation, or policy
prescribes a course of action for an enployee to follow,’ because
‘“the enployee has no rightful option but to adhere to the
directive.”” Id. (quoting Berkovitz, 108 S.Ct. at 1958-59).

If this first requirenent is net, it nust be determ ned
whether the challenged action was of the type that the
discretionary function is designed to shield as “the exception
‘protects only governnental actions and decisions based on
considerations of public policy.”” 1d. at 1273-74 (quoting
Berkovitz, 108 S.C. at 1959). “When established governnenta
policy, as expressed or inplied by statute, regulation, or agency
gui delines, allows a Governnent agent to exercise discretion, it
must be presuned that the agent’s acts are grounded in policy when

exercising that discretion.”® 1d. at 1274.

3 See also ALX El Dorado, Inc. v. Southwest Savings & Loan
Assn., 36 F.3d 409 (5th Cr. 1994)(applying Gaubert analysis);
McNeily v. United States, 6 F.3d 343 (5th Cr. 1993)(sane).
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Wth respect to Vander Zee's allegedly coerced resignation
from Stone Qak, he contends that the discretionary function
exception is inapplicable because: (1) the governnent |acked
di scretion to renove him as a bank officer without follow ng the
formal procedures set forth at 12 U S C. 8§ 1818; and (2) the
Departnent of Justice |acked authority to interfere in the
regul ati on of banki ng personnel.

Vander Zee's first argunent is contradicted by the Suprene
Court’s decision in Gaubert in which the Court, applying a statute
governing the supervisory powers of the Federal Hone Loan Bank
Board (FHLBB) that is anal ogous to 8§ 1818, concl uded:

“Although the statutes provided only for form

proceedings, there is nothing in the |anguage or

structure of the statutes that prevented the regul ators
from invoking less formal neans of supervision of
financial institutions. Not only was there no statutory

or reqgul atory mandate which conpelled the regulators to

act in a particular way, but there was no prohibition

agai nst the use of supervi sory nmechanisns  not

specifically set forth in statute or regulation.”

Gaubert, 111 S.C. at 1277.

Based upon this analysis, the Suprene Court concluded that the
regulators’ informal actions fell wthin the reach of the
di scretionary function exception. ld. at 1278. W simlarly
conclude that the OCC possessed discretion in its supervision of
banki ng personnel, as Vander Zee cites us to no statute or
regulation to the contrary.

Vander Zee’s second argunent is simlarly unavailing because

his First Arended Conpl ai nt does not all ege that the Departnment of
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Justice al one was responsible for his allegedly forced resignation
from Stone QGak, but rather that the OCC demanded Vander Zee’'s
resignation, albeit at the behest of the Departnent of Justice.*
As we have just indicated, the OCC clearly possessed discretion in
its regulation of banking personnel. W do not see that this
result is altered by the allegation that the OCC al | egedly took the
action as aresult of consultation with enpl oyees of the Departnent
of Justi ce.

The actions of the governnent attorneys related to Vander
Zee's indictnent and prosecution are simlarly protected by the

di scretionary function exception. See Sutton v. United States, 819

4 I n particular, Vander Zee’s First Amended Conpl ai nt al | eges:

“Wthin the next several days Jack C. Frels,
Joseph Florio and the wunknown persons at
justice (sic) in Washington calling the shots
caused sonmeone at the OCC, on information and
belief Wong or Earp to orally demand that the
bank fire Vander Zee.”

The conplaint further alleges:

“M. Schumann, President of the Bank, duly
reported to the Board of Directors the demand
by the Departnent of Justice (conveyed by
OCC), that either Vander Zee would be fired or
t he bank woul d be cl osed.”

Vander Zee now argues in his brief that “Even before his trial
DQJ attorneys, acting wi thout the concurrence of the OCC, took away
his job...” Vander Zee apparently bases this newallegationin his
brief on the testinony of bank exam ner Jesse Wng obtai ned at the
trial of Vander Zee’'s action against Stone QGak following the
severance in Vander Zee |I. However, this allegation was not before
the district court in Vander Zee’'s present conplaint and his notion
to suppl enent the record on appeal has been deni ed.

16



F.2d 1289, 1298 (5th Gr. 1987)(“absent extrenely conpelling
circunstances, an unsuccessful prosecution mnust generally be
determned to warrant application of the discretionary function
exception”); see also Mwore v. Valder, 65 F.3d 189, 196-97 (D.C
Cr. 1995), petition for cert. filed, 64 U S . L.W 3856 (U S. June
7, 1996) (No. 95-2005). Nor does Vander Zee’'s allegation that Frels
used the threat of indictnment to force Vander Zee to testify
agai nst Stone Qak place his actions outside of the scope of the
di scretionary function exception. See More, 65 F.3d at 197
(discretionary function exception applicable to prosecutor’s
actions despite allegations that he “pressured wtnesses into
incrimnating [plaintiff], concealed and distorted excul patory
evidence to create a false inpression of what [plaintiff] knew
about the fraud schenmes and wthheld material excul patory
information from hini).

Finally, we agree with the district court that the actions of
the United States Attorneys in settling the civil forfeiture action
wth Stone OGak also fall wthin the discretionary function
exception. Negotiating the terns of a settlenent agreenent appears
to us to be an act in which a great deal of discretion necessarily
i nheres, and Vander Zee has cited us to no statute, regulation, or
policy setting forth a course of action for governnent attorneys to
pursue in negotiating a settlenent agreenent in a civil proceeding.

In particular, settling a civil forfeiture action upon which the
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sol vency of a financial institution depends woul d appear to be the
type of policy decision that the exception is intended to protect.
1. Cains Against the Individual Defendants

The only remaining clains are Bivens clains against the
i ndi vidual defendants for alleged violations of Vander Zee's
constitutional rights.

A. Col |l ateral Estoppel

The district court held that Vander Zee's Bivens clains
arising out of the terns of the settl enent agreenent were barred by
col |l ateral estoppel having been decided by the district court in
Vander Zee |. In order for collateral estoppel to apply, the
followng elenents nust be satisfied: “(1) the issue under
consideration is identical to that litigated in the prior action;
(2) the issue was fully and vigorously litigated in the prior
action; (3) the issue was necessary to support the judgnent in the
prior case; and (4) there is no special circunstance that would
make it unfair to apply the doctrine.”® Copeland v. Merrill Lynch

& Co., Inc., 47 F.3d 1415, 1422 (5th Cr. 1995).

5 Wil e sone decisions issued by this Court have cited this
| ast requirenent as a general requirenent for the application of
col l ateral estoppel, see United States v. Shanbaum 10 F.3d 305,
311 (5th Gr. 1994), at |east one of our decisions suggests that
the fairness requirement my be |imted to cases involving
of fensive, as opposed to traditional, collateral estoppel only.
See RecoverEdge L.P. v. Pentecost, 44 F.3d 1284, 1290-91 n. 11 (5th
Cir. 1995). As the fairness requirenent has not been rai sed by the
parties as an obstacle to the application of coll ateral estoppel |,
nor do we perceive any such unfairness, we need not resolve this
guestion today.
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Applying this standard to the present facts, we concur in the
district court’s conclusion that collateral estoppel prevents
Vander Zee from relitigating the issue of the individual
defendants’ Bivens liability arising out of the ternms of the
settl enent agreenent and addendum In Vander Zee |, the district
court dism ssed Vander Zee's clains pertaining to the terns of the
settl enent and addendumon t he ground that Vander Zee had failed to
allege the invasion of a constitutionally protected interest in
liberty or property. Alternatively, the district court held that
the United States Attorneys were entitled to qualified inmunity as
the interests allegedly infringed were not “clearly established.”
Vander Zee’'s asserted liberty interest in Vander Zee | was in his
future enploynent in the banking industry while his asserted
property interest was in being rehired by Stone OGak and in
receiving attorneys’ fees to which he believed he was entitled.
Vander Zee’'s present conplaint asserts the violation of precisely
these sane interests, thereby satisfying the first prong of the

col l ateral estoppel standard.?®

6 Vander Zee’s anended conplaint alleges in relevant part:

“Since May 1990 Vander Zee has been largely
unenpl oyed and essentially unenpl oyable in the
profession of his choice, at the Stone QGak
Nat i onal Bank, or a conparable institution.”

“Vander Zee further wuld show that the
i ndi vi dual defendants, either acting al one or
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We further conclude that the second prong of the coll ateral
estoppel analysis is satisfied as the Bivens clains relating to the
ternms of the settlenent agreenent and addendum were fully briefed
and argued in Vander Zee | in resolving the notions to dismss
The resolution of the Bivens clains was clearly necessary to the
judgnent as the determ nation of these issues was central to the
defendants’ notions to dismss. Finally, we perceive no unfairness
under the facts of the present case i n applying collateral estoppel

to bar relitigation of clainms that have already been fully and

in concert, under color of federal |I|aw,
engaged i n constitutionally prohibited conduct
in violation of ...Bivens by going beyond the

course and scope of their duties as federa
prosecutors, wthout good faith, and wth
malice, in coercing the Bank into...(2)
failing to re-hire Vander Zee as prom sed, and
(3) signing the Settlenent Agreenent and
Addendum to the Settlenent Agreenent, which
operated as a bar to Vander Zee's enpl oynent,
forever, with the Bank and any prospective
opportunities for enploynent in the banking
i ndustry....”

Vander Zee contends both in hisinitial brief and in his reply
brief that collateral estoppel is inapplicable because different
facts have been alleged in the present case with respect to Vander
Zee's allegedly coerced resignation and because Vander Zee's FTCA
clains are now ripe for adjudication. These argunents reflect a
basi ¢ m sapprehension of the district court’s decision below. The
district court held that collateral estoppel operated to bar only
relitigation of Vander Zee's Bivens clains relating to the terns of
the settl enent agreenent and addendum That Vander Zee m ght now
have further evidence on these points is no reason not to apply
col l ateral estoppel. And, Vander Zee' s argunents pertaining to the
al | egations concerning his resignation or the ripeness of his FTCA
clains are irrelevant to the holding respecting the settlenent
agreenent and addendum
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fairly litigated in a previous suit.

B. Qualified | munity’

The determ nation of whether a governnent official’s actions
are entitled to the protection of qualified immunity requires a
two-part anal ysi s:

“First, the court nust determ ne whether the plaintiff

has alleged the violation of a clearly established

constitutional right. |If the plaintiff fails this step,

the defendant is entitled to qualified immunity. |If she

is successful, the issue becones the objective |ega

reasonabl eness of the defendant’s conduct under the

circunstances.” Baker v. Putnal, 75 F.3d 190, 198 (5th

Cr. 1996)(internal citations omtted).
See also Vera v. Tue, 73 F.3d 604, 607 (5th Cr. 1996). W
determne that Vander Zee's <clains against the individual
defendants fail the first step of this analysis, and we affirmthe
district court’s holding that the individual defendants are
entitled to the protection of qualified imunity.

In Vander Zee |, we thoroughly analyzed Vander Zee’'s Bivens

clains pertaining to the terns of the settlenent agreenent and

! The court below additionally held that Muieller, Ederer,
Frels, and Florio were entitled to absolute inmunity in connection
wth Vander Zee's Bivens clains pertaining to his crimnal
prosecution. See, e.g., Graves v. Hanpton, 1 F.3d 315, 318 (5th
Cr. 1993)(absolute inmunity “applies to prosecutor’s actions in
initiating prosecution and in carrying the case through the

judicial process”). The district court noted that Vander Zee
conceded this issue below, and he does not contest it in his
original brief to this Court. Wi | e Vander Zee does raise the

i ssue of absolute inmmunity in his reply brief, he does so only in
a whol Iy concl usory and i nadequat e fashi on. “An appel | ant abandons
all issues not raised and argued in its initial brief on appeal,”
Cnel v. Connick, 15 F.3d 1338, 1345 (5th Gr.), cert. denied, 115
S.C. 189 (1994). W affirmthe district court on this point.
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addendum and concl uded that Vander Zee had failed to allege the
violation of a clearly established constitutional right, therefore
concluding that the individual defendants were entitled to the
defense of qualified imunity. W find nothing to alter this
anal ysi s, and accordingly do not revisit this issue here.

Vander Zee additionally alleges in the present case that
enpl oyees of the OCC acting in conjunction with enployees of the
Departnent of Justice coerced Stone Gak i nt o demandi ng Vander Zee’s
resignation. As we previously noted, however, the Suprene Court in
Gaubert has approved of the use of informal nmeans by regulators to
remove officers of financial institutions. See Gaubert, 111 S. C
at 1277. I ndeed, the Court in Gaubert noted that the use of
informal neans by regulators to supervise financial institutions
has a |l ong history and has previously been approved by the courts.
ld. at 1279. Vander Zee cites us to no contrary authority
suggesting that the actions of the OCC enployees in the present
case in allegedly seeking his renoval through informal channels
violated his clearly established constitutional rights. Nor do we
find that the fact that the OCC all egedly so acted as a result of
requests by enployees of the Departnent of Justice alters this
result. Therefore, we affirmthe district court’s concl usion that
t he i ndi vi dual defendants were entitled to the defense of qualified

i muni ty agai nst Vander Zee's clains arising out of his allegedly
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coerced resignation from Stone Qak.?
Final Iy, Vander Zee has not adequately chall enged the district
court’s further holding that his Bivens clains were al so barred by

the applicable statute of limtations.?®

Concl usi on
For the foregoing reasons, the district court’s judgnent
dismssing all clainms against the United States and t he i ndi vi dual

def endants i s hereby

8 Contrary to Vander Zee's contentions, our holding today is
in no way inconsistent with our opinion in Vander Zee | on this
poi nt . In Vander Zee |, we noted that the district court had

observed that “the district court noted in its order that had
Vander Zee all eged that the defendants had coerced his term nation
from his position at Stone Oak he could have presented a claim
which would withstand the qualified inmmunity defense.” The
i ndi vi dual defendants referred to in Vander Zee | were the
Departnent of Justice attorneys, as the OCC enpl oyees had not been
made parties to that action. Vander Zee does not allege in his
present conplaint that the United States Attorneys acting alone
coerced his resignation, but that the OCC enployees (who are
parties to the present action) acting as a result of requests by
t hese defendants nmade the demand on Stone Cak. As the power of
financial regulators to use informal neans to supervise financial
institutions has been approved, Vander Zee's conplaint fails to
allege the violation of aclearly established constitutional right.

o Vander Zee’s initial brief contains no argunent with respect
to the statute of limtations, and this point is therefore waived.
See, e.g., Cnel, 15 F.3d at 1345. Vander Zee chall enges the
governnent’s wai ver argunent in his reply brief by citing isolated

references to the statute of limtations in his initial brief.
However, an i ssue nust be “briefed and argued” in the initial brief
to avoid waiver. | d. Vander Zee's isolated references in his

initial brief nmake no effort at cogent argunent so as to avoid
wai ver .
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AFFI RVED. 10

10

All

pendi ng,

undi sposed of notions are deni ed.

24



