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PER CURI AM *

Christian David Tanez- Gonzal ez and |srael Rodriguez-Mirguia
appeal their convictions, followng a jury trial, for inportation
of marijuana, possession of marijuana with intent to distribute,
and conspiracy to commt those offenses. W AFFI RM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



On January 9, 1995, at approximately 1:00 a. m, Rafael Gonez,
a Border Patrol Agent, observed Tanez- Gonzal ez driving a maroon GVC
pi ckup truck on Garza Road near the Mexican border, an area known
for alien and narcotics snuggling. Agent Gonez determ ned that the
truck was owned by Jorge Ranon, a fugitive wanted for drug crines,
and stopped it.

Tanez- Gonzal ez expl ained that he had borrowed the truck and
was taking his girlfriend hone. After Gonez found a police scanner
underneath the passenger seat and a two-way Mdtorola radi o under
the driver’'s seat, Tanmez-CGonzal ez said that he owned the radi o and
wor ked as a sal esman for Motorol a. Gonez al | owed Tanez- Gonzal ez
to |leave, but advised other Border Patrol units to be on the
| ookout for that truck and ot hers for possi bl e narcotics snuggling.

Approxi mately an hour later, Border Patrol Agent Gl berto
Lopez saw Tanez- Gonzal ez driving a white Dodge Ram Charger, again
on Garza Road. Lopez observed an autonobile follow ng 200 to 300
yards behind it, swerving, and he pulled the autonobile over.
Bundl es of marijuana weighing approximtely 100 kil ograms were
found in the back seat and a Motorol a two-way radi o was found under
the front seat; Jose Felix Garcia was the driver; and Rodriguez-
Mur gui a, wet and sweaty, was the only passenger.

Pursuing a tip from Garcia, Gonez found the above nentioned
Ram Char ger parked in front of Garcia s house. Tanez-CGonzal ez, who

was sitting in the driver’s seat, explained that he was at the



house for a party and was about to take his girlfriend hone. A
wet, barefooted illegal alien was in the back seat of the truck
and two nore, wet and nuddy, were inside the house.

The earlier referenced GVC truck was parked in the driveway.
Tamez- Gonzal ez said that he had switched trucks because he I eft his
keys inside the house and did not want to bother Ms. Garcia.

The Ram Charger contained a cellular telephone and a base
radio that could be used with the Mtorola two-way radio0s. When
shown the radio found in Garcia' s car, Tamez-CGonzal ez said that it
| ooked Iike his; when told where the radio had been found, he
denied owning it.

Garcia pleaded guilty and agreed to testify against his co-
def endant s. The CGovernnment prosecuted Tanez-CGonzalez and
Rodri guez-Miurguia for inportation of nmarijuana, possession of
marijuana wth intent to distribute, and conspiracy to commt those
of fenses. CGarcia testified at their trial that he net wth Tanmez-
Gonzal ez at the Coco Loco Bar in Cuidad Acufia, Mexico, to discuss
a pl an whereby Mexi cans woul d cross the border and give bundles to
Tanez- Gonzal ez, and Garcia then would drive the snugglers back to
Mexi co. They successfully executed this schene twi ce before they
wer e caught, each tinme neeting snmuggl ers along Garza Road.

Garcia testified that he had a birthday party for his wife on

the night in question. Tanez- Gonzal ez attended the party and

of fered Garcia $500 to go with himto “pick up sone guys”. Garcia



agreed and fol |l owed Tanez- Gonzal ez to a spot on Garza Road. Tanez-
Gonzalez had given Garcia a two-way radio to allow them to
comuni cate, and flashed his lights to indicate where Garcia was to
stop. Wien Garcia stopped, Rodriguez-Mirguia entered his vehicle.
Garcia, who had never seen Rodriguez-Mirguia before, asked where
the ot her people were; Rodriguez-Mrguia responded that they were
com ng. QG her individuals threw bundles of marijuana into the
aut onobi l e’ s back seat and ran away. Rodriguez-Mirguia then said
“let’s go, let’s go”, and Garcia drove away.

Tanez- Gonzal ez’s testinony directly contradicted Garcia’s.
Tanmez- Gonzal ez cl ai med that he went to Garci a s house because Ranon
(the above referenced fugitive), a frequent custoner of Tanez-
Gonzalez’s taco stand, invited himto the party; that he drove
Ranon’ s truck at his request; and that he never di scussed snuggli ng
or picking up people wth Garci a.

Rodri guez-Murguia did not testify. His attorney contended in
his opening statenment and in closing argunent that Rodriquez-
Murgui a did not even know his co-defendants and had never agreed
wi th anyone to smuggle drugs. A jury convicted both defendants on
all counts.

.

Three issues are presented: the adm ssion of statenents

Tanez- Gonzal es nade to a narcotics agent; the denial of Rodriguez-

Murguia’s notion for a mstrial; and the sufficiency of the



evi dence.
A

Tanmez- Gonzal ez asserts that statenments he nade to Don
Letsinger, an Agent of the Texas narcotics control program are
i nadm ssi ble because he nmade them in the course of plea
negotiations with the Governnent. See FED. R CRM P. 11(e)(6);
FED. R EwiD. 410.

Tanez- Gonzal ez testified that he had no know edge of marijuana
smuggl i ng, or of a person naned Angel, or what his custoners did
wth the radios he sold them Over Tanez- Gonzal ez’ s objection
whi ch the district court overrul ed, Letsinger testified on rebuttal
that Tanmez-CGonzalez told him that (1) the seized marijuana was
i ntended for an individual nanmed Angel whom he had net at Pancho’s
bar in Acufa; (2) he knew that his custoners used the radi os when
transporting marijuana; and (3) he knew specific radi o frequencies
used by marijuana snugglers to avoid detection. Before making the
statenent to Letsinger, Tanez-CGonzalez signed an agreenent
providing that his statenent could “be used for inpeachnent
purposes if the Defendant testifies in any way that is inconsistent
with the debriefing statenent.”

Tanez- Gonzal ez contends that Rules 11(e)(6) and 410 are not
subj ect to wai ver because they represent a policy decision that the
Gover nnment shoul d not use statenents made in conjunction with plea

negoti ati ons. To the contrary, “[a]bsent sone affirmative



indication that the agreenent was entered into unknow ngly or
involuntarily, an agreenent to wai ve t he excl usi onary provisi ons of
the plea-statenment Rules is valid and enforceable.” United States
v. Mezzanatto, __ US _ , 115 S C. 797, 806 (1995).

Tanmez- Gonzal ez does not claim that he entered into the
agreenent unknowi ngly or involuntarily. Thus, his waiver is valid.
(Accordingly, we need not reach the Governnent’s contention that
Tanez- Gonzalez did not nake the statenents as part of a plea
negotiation.)

B

Rodri guez- Murgui a chall enges the denial of his notion for a
mstrial, based on the Governnent’s failure to disclose, pursuant
to a discovery request, oral statenents he made to a CGovernnent
Agent. Agent Letsinger testified that Rodriguez-Mirguia told him
that he was a waiter at the Coco Loco restaurant. This testinony,
conbined with Garcia’ s testinony that he net with Tanez- Gonzal ez at
the Coco Loco to discuss details of their conspiracy, undercut
Rodri guez-Murguia’s contention that he did not know the other
conspirators.

Rodri guez- Murgui @’ s counsel objected, contendi ng that Letsin-
ger’'s testinony was covered by a discovery order requiring the
Governnment to produce all statenments nmade by Rodriguez-Mirguia in
response to Governnent interrogation, and that the Governnent had

not disclosed that statenent. The Governnent responded that



Rodri guez-Murguia nade the statenment in response to a routine
question in the context of booking information, and that its
failure to disclose the response was an oversi ght.

The district court denied the notion, stating that it thought
the failure was unintentional. Rodri guez-Murguia initially
requested a curative instruction, but wthdrew that request.

If a party fails to conply with a discovery order, the
district court “may order such party to permt the discovery or
i nspection, grant a continuance, or prohibit the party from
i ntroduci ng evidence not disclosed, or it may enter such other
order as it deens just under the circunstances.” FeED. R CRM P.
16(d) (2). As the language of the rule indicates, the district
court has “broad discretion” in responding to discovery abuses.
United States v. Bentley, 875 F.2d 1114, 1118 (5th Cr. 1989). *“In
exercising this discretion, the district court should consider
factors such as the reasons why disclosure was not made, the
prejudi ce to the opposing party, the feasibility of rectifying that
prejudice by granting a continuance, and other relevant
ci rcunstances.” |d.

Ganting a mstrial is a disfavored renedy for discovery
vi ol ati ons. The district court “should inpose the |east severe
sanction that will acconplish the desired result”. 1d. (quoting
United States v. Sarcinelli, 667 F.2d 5, 7 (5th Cr. 1982)). Even

in a case involving disclosure of evidence on the night before



trial, our court affirnmed the decision not to exclude the evidence,
noting that exclusionis “the nost extrene sanction possible.” 1d.
As our sister circuit noted, however, exclusionisreally only “the
nost severe renedy a court can inpose short of declaring a
mstrial.” United States v. Rodriguez, 765 F.2d 1546, 1557 (11th
Cir. 1985) (enphasis added). Because of their severity, mstrials
are reserved for extrene instances. |In fact, they are not included
in Rule 16(d)(2)’s list of suggested renedies.

I n short, Rodriguez-Mirguia nust show that the district court
abused its broad discretion by declining to enploy a disfavored
remedy. He has not done so. For starters, he does not even
contest the district court’s finding that the non-disclosure was
uni ntenti onal .

Second, Rodri guez-Mirgui a has not nade a specific show ng t hat
the tardi ness of the disclosure prejudiced him This is not a case
where the Governnment used the statenent on cross-exam nation to
damage, imedi ately and irreparably, the credibility of a defense
W tness. Instead, the only individual with first-hand know edge of
the statenment revealed it during the Governnent’s case-in-chief.
| f defense counsel needed additional tinme to prepare for cross-
exam nation of Letsinger, find a rebuttal witness, or refine his
own case, he could have requested a continuance, or at |east noved
to strike the testinony.

Final ly, Rodriguez-Mirgui a asserts conclusorily that know edge



of the evidence woul d have been material to the preparation of his
defense. Such an assertion is undoubtedly true in all Rule 16(d)
cases; all of the available evidence should be considered in
preparing for trial. But, Rodriguez-Mrguia has not shown that he
woul d have enployed a different overall trial strategy if the
Governnment had disclosed the statenment; nor is an alternative
strategy apparent from the record. Rodri guez- Murgui a has al so
failed to identify any unusual circunstances requiring the drastic
remedy of a mstrial. Accordingly, the district court did not
abuse its broad discretion by denying the notion. (Therefore, we
need not reach the Governnent’s contention that the discovery
request did not enconpass statenents nade during booking.)
C.

Tanez- Gonzal ez and Rodri guez- Mur gui a chal | enge t he suffi ci ency
of the evidence to support their convictions. The elenents of a
drug conspiracy are (1) an agreenent between two or nore people to
violate the law;, (2) know edge of the agreenent; and (3) voluntary

participation in the conspiracy. E. g., United States v. Casilla,

20 F. 3d 600, 603 (5th Cr.), cert. denied, ___ US. __ , 115 S (.
240, and cert. denied, US|, 115 S . 255, and cert.
denied, US|, 115 S C. 361 (1994). Ci rcunstanti al

evi dence showing a “concert of action” may suffice to prove the
exi stence of a conspiracy. | d. A jury also may infer a

defendant’s know edge and voluntary participation from a



“collection of circunstances” and may rely upon his presence and
associ ation with other nenbers of the conspiracy, along with other
evidence, in finding that he joined the conspiracy. Id.

To prove i nportation of a controll ed substance, the Gover nnent
must show that the defendant (1) played a role in bringing the
substance into this country; (2) knew that the substance was a
controlled one; and (3) knew that the substance would enter the
United States. 1d. And, the el enents of possession with intent to
distribute are (1) possession; (2) know edge; and (3) intent to
di stribute. Possession mnmay be actual or constructive, and
“[1]ntent to distribute may be inferred fromthe val ue and quantity
of the substance possessed.” |d.

1

Tanez- Gonzal ez noved for judgnent of acquittal at the close of
the Governnent’s case but failed to renew the notion after
presenting his own case. Accordingly, we will reviewthe evidence
only to determ ne whet her Tanez-Gonzal ez’s conviction resulted in
a mani fest m scarriage of justice. See United States v. | nocencio,
40 F. 3d 716, 724 (5th Cr. 1994). “Such a m scarriage would exi st
only if the record is devoid of evidence pointing to guilt, or
because t he evi dence on a key el enent of the of fense was so tenuous
that a conviction would be shocking.” 1d. (quoting United States
v. Pierre, 958 F.2d 1304, 1310 (5th Gr.) (en banc), cert. deni ed,

506 U.S. 898 (1992)).



Tanez- Gonzal ez contends that the evidence shows only that he
conspired to “pick up sone guys”, not to commt drug offenses.
Letsinger testified that Tanez- Gonzal ez admitted that he knew t hat
the marijuana was destined for a man nanmed Angel, whom Tanez-
Gonzal ez had net previously. In addition, Garcia testified that he
and Tanez-CGonzalez twice before had picked up illegal aliens
beari ng bundl es on Garza Road. Thus, the record is not “devoi d’ of
evi dence pointing toward Tanez- Gonzal ez’ s knowl edge of the ends of
t he conspiracy.

Tanez- Gonzal ez asserts that sone of Garcia s testinony was
untrue and that his own testinony is nore credible than Garcia’s.
O course, as an appellate court, we nust accept a jury’'s
credibility determnations unless the wtness’ testinony 1is
“factually inpossible.” See United States v. Lopez, 74 F.3d 575,
578 (5th CGr.) (internal quotation nmarks and citation omtted),
cert. denied, US| 116 S. C. 1867 (1996). Garcia’'s
testinony is at | east plausible; thus, we cannot disturb the jury’'s
assessnent of his credibility.

Finally, Tamez-CGonzalez insists that there is no evidence that
he ever physically possessed marijuana or exercised dom ni on over
it. The district court correctly instructed the jury that it could
find Tanez- Gonzal ez | i abl e for reasonably foreseeabl e acts that his
co-conspirators commtted in furtherance of the conspiracy. See

United States v. Leahy, 82 F. 3d 624, 634 (5th Gr. 1996); Pinkerton

- 11 -



v. United States, 328 U. S. 640, 645-48 (1946). Possessi on of
marijuana was certainly a foreseeable act in furtherance of the
conspiracy.

2.

As di d his co-defendant, Rodriguez-Mirguia noved for acquittal
at the close of the Governnent’s case but did not renew his notion
at the close of all the evidence. But, because Rodriguez-Mirguia
did not present evidence in his own defense, he was not required to
renew his notion. See United States v. Arias-Diaz, 497 F.2d 165,
168-69 (5th Cir. 1974), cert. denied, 420 U S 1003 (1975);
2 CHARLES A. WRI GHT, FEDERAL PRACTI CE AND PROCEDURE 8§ 463, at 642 (1982).

Thus, we nust determ ne whether any rational juror could have
found that the evidence established Rodriguez-Mirguia s quilt
beyond a reasonable doubt. See Casilla, 20 F.3d at 602. It goes
W t hout saying that, because the jury bears sole responsibility for
determning weight and credibility, we draw all reasonable
inferences in favor of the verdict. Id.

There was sufficient evidence from which the jury could
reasonably i nfer that Rodriguez-Murgui a was a knowi ng and vol untary
participant in the drug conspiracy. He was a waiter at the Coco
Loco restaurant, where Garcia and Tanez- Gonzal ez net to discuss the
details of the conspiracy. He was waiting at the place al ong Garza
Road where Tanez-CGonzalez and Garcia stopped to neet the drug

smuggl ers. He pronptly entered Garcia's autonobile, and when
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Garcia asked where the others were, Rodriguez-Mrguia responded
that they were comng. After the other aliens put the bundl es of
marijuana in Garcia's autonobile, Rodriguez-Mirguia remained in it
and said, “let’s go, let’s go.” Wen he was arrested, Rodriguez-
Murguia was wet and sweaty and confessed to having entered the
country illegally.

Thi s evidence shows far nore than “nere presence” at the crine
scene. Rodriguez-Mirguia' s appearance indicated that he had just
crossed the border illegally, and his actions indicated that he was
working with the snmugglers: He was waiting at the neeting site,
entered the drop-off vehicle, told the driver the others were
comng, and said “let’s go” after the marijuana had been delivered.
Rodri guez- Murguia was not nerely present -- he also engaged in a
“concert of action” show ng that he was a nenber of the conspiracy.

There was also sufficient evidence to convict Rodriguez-
Murguia on the substantive counts. As di scussed above, the
district court gave the jury a Pinkerton instruction, pursuant to
which it found Rodriguez-Mirguia liable for the reasonably
foreseeable acts of his co-conspirators in furtherance of the
conspiracy.

L1,
For the foregoing reasons, the judgnents are

AFFI RVED.



