IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50371
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOE CLI NTON SEGLER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-88-CR-128

March 6, 1996
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.

PER CURI AM *

Joe dinton Segler appeals fromthe district court's order
denying his notion to reduce his prison term filed pursuant to
18 U.S.C. 8§ 3582(c)(2). He argues that his 1989 sentence for
manuf act uri ng nmet hanphetam ne, in violation of 21 U S. C
8§ 841(a)(1l), would have been | ower under a retroactive 1993
anendnent to the Sentencing Guidelines, under which “m xtures or

substances” is given a different nmeaning. He contends that the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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district court abused its discretion by applying the 1994 edition
of the Sentencing Guidelines to his 1989 sentence, thus violating
his rights under the Ex Post Facto O ause. Although Segler is
correct that the district court erred, the court’s error is
harm ess because, even if the correct guidelines were applied,
Segl er’s guideline sentencing range woul d be above the statutory

maxi mum sent ence. See United States v. Montoya-Otiz, 7 F.3d

1171, 1182 (5th Gr. 1993). On that basis, the district court's
denial of the notion is

AFFI RVED.



