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Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *
BACKGROUND

Appel l ant Arturo Gardea, an enployee of Rudy G Construction
Conpany, was injured while working on a project at the federal
prison canp (FPC) in El Paso, Texas. As part of an extensive

renodel i ng pl an, the FPC, through the Bureau of Prisons, hired Rudy

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



G Construction to install roofs on barracks that had been provided
to the canp by the United States Arny. VWhile in the course and
scope of his enploynent, Gardea slipped fromthe roof of a building
and fell two stories to the ground.

Gardea filed a claimwth the Federal Bureau of Prisons for
damages arising out of his fall, and the Bureau denied the claim
Gardea then filed suit against the United States pursuant to the
Federal Tort Clains Act (FTCA). He alleged that the FPC officials
failed to ensure that he had a safe work environnent, that proper
safety equi pnent was avail able, and that his enpl oyer used proper
safety equi pnent.

The United States filed a notion to dismss or, in the
alternative, for summary judgnent. The Governnent argued that,
under the FTCA, it had no duty as the owner of the property under
either federal or Texas law to ensure Gardea's safety. The
Governnment argued that it could assune that Rudy G Construction
woul d exerci se reasonabl e prudence in the performance of its work.
The Governnent also argued that it did not exercise any direct or
i ndirect control over the tasks perforned by Rudy G Construction
other than to ensure that the technical requirenents of the
contract were being net.

In his opposition, Gardea argued that the FTCA's i ndependent
contractor exception did not apply and that, under Texas |aw, the
Governnment owed hima duty to keep the construction site in a safe
condition. Gardea argued that the Governnent retai ned sonme control

over the construction project and, as a result, that it was liable



for Gardea's injuries. Alternatively, Gardea argued that there was
a genuine issue of material fact regarding the anmount of control
exerci sed by the Governnent over Rudy G Construction which would
give rise to the duty.

The Governnent submitted a letter brief inreply to enphasize
that, because of its |ack of control over Rudy G Construction, it
was not |iable to Gardea under the FTCA and did not owe any duty to
Gardea under state |aw. Gardea responded to the Governnent's
letter brief, urging the court to deny the notion because there are
genui ne issues of material fact as to the extent of control that
the Governnent exercised over the construction site and Rudy G
Constructi on.

The district court granted sunmary judgnent in favor of the
Gover nnent . The court determned that the Governnment did not
exercise a sufficient degree of control over Rudy G Construction
to establish an agency relationship and therefore to inpute
liability under either federal or state |aw.

Gardea tinely appeal ed.

OPI NI ON
This Court reviews a grant of summary judgnent de novo.

Abbott v. Equity Goup, 2 F.3d 613, 618 (5th Cr. 1993), cert.

denied, 114 S. C. 1219 (1994). A grant of summary judgnent is
appropriate if there is "no genuine issue as to any material fact"

and "the noving party is entitled to judgnent as a matter of |aw

Fed. R CGv. P. 56(c).



The United States as a sovereign is imune fromsuit except

as it has consented to suit. WIlianson v. United States Dep't of

Agric., 815 F.2d 368, 373 (5th Cr. 1987). The Federal Tort d ai ns
Act (FTCA), 28 U S.C 8 2671 et seq., is a |limted waiver of
sovereign immunity making the United States Governnent liable to
the sane extent as private parties for certain torts of federal
enpl oyees acting within the scope of their enploynent. United

States v. Orleans, 425 U S. 807, 813 (1976); 28 U . S.C. § 1346(b).

The United States' statutory consent to suit does not extend to the
acts of independent contractors, but only to the acts or om ssions

of federal enployees. Oleans, 425 U S. at 813-14; Loque v. United

States, 412 U. S. 521, 526 (1973); Broussard v. United States, 989

F.2d 171, 174 (5th Cr. 1993).
The Governnent may be liable, however, for the breach of a
duty owed to the enployees of an independent contractor. Lathers

v. Penquin Indus., Inc., 687 F.2d 69, 72 (5th Cr. 1982). Although

state |law governs this inquiry, the focus of the inquiry is the
sane under either federal or Texas state |aw t he degree of
control exercised by the Governnent over the contractor. 1d.; see
Broussard, 989 F.2d at 174; Redinger, 689 S.W2d at 418.
Ordinarily, "an owner or occupi er does not have a duty to see
that an independent contractor perfornms work in a safe manner.”
Redi nger, 689 S.W2d at 418. However, when an owner or genera
contractor "exercises some control over a subcontractor's work he
may be |iable unless he exercises reasonable care in supervising

t he subcontractor's activity." 1d. The control nust be nore than



the general right to order the work to start or stop, to inspect
t he progress of the work or receive reports, to nake suggesti ons or
recommendati ons, or to prescribe alterations and deviations. |d.;

see also Davis v. R Sanders & Assocs. Custom Builders Inc., 891

S.wW2ad 779, 782 (Tex. Ct. App. 1995). "The general contractor nust
retai n enough right of supervision over the manner of the work that
the subcontractor is not entirely free to do the work in his own
way." Davis, 891 S.W2d at 782.

There is no dispute that the Bureau of Prisons contracted with
Rudy G Construction to install nmetal roofs on three barracks at
the FPC, that Gardea was an enpl oyee of Rudy G Construction, and
that Gardea was acting within the course and scope of his
enpl oynent when he fell. Under the contract, Rudy G Construction
provided the materials, supplies, |abor, tools, and equi pnent. It
al so provi ded safety equi pnent such as safety belts; its enpl oyees
were responsible for their own hard hats and safety goggles. Rudy
G Construction, not the Governnent, hired, supervised, and paid
Gardea. The CGovernnent did not train Gardea. Rudy Gonzal ez, owner
of Rudy G Construction, testified that he considered it his
responsibility to provide the safety equipnent to Gardea and to
ensure that he used it. Accordingly, the Governnent has satisfied
its initial burden of informng the court of the basis for its
motion and identifying those portions of the record which it
bel i eves denonstrate the absence of a genuine issue of materia
fact and that it is entitled to judgnent as a matter of [|aw

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986).




The burden now shifts to Gardea who nust identify specific
evidence in the record denonstrating that there is a material fact

issue for trial. Anderson v. Liberty Lobby, 477 U S. 242, 250

(1986). He may not rest upon nere allegations or denials in the

pl eadi ngs, but nust designate specific facts show ng the exi stence

of a genuine issue for trial. 1d. at 256-57. The nere allegation
of a factual dispute between the parties will not defeat an
ot herwi se properly supported notion for summary judgnent. |1d. at

248-50, 256-57.

Gardea relies upon Redinger and Pollard v. Mssouri Pac. RR

Co., 759 S.wW2d 670 (Tex. 1988), to argue that the Governnent
exerci sed such control over the work site so as to owe a duty of
care to Gardea. Gardea cites the CGovernnent's control over the
access to the construction site, its right of inspection at the
conpletion of the contract, and the "daily vigil" of the project by
the project manager, Janes Spindl er.

Nei t her Redi nger nor Pollard are applicable. In Redinger, the
general contractor ordered the dirt-hauling subcontractor to nove
the dirt so that the concrete trucks could enter the work site.
Redi nger, 689 S.W2d at 417. Redinger, an enpl oyee of the pl unbi ng
subcontractor, was working within a few feet of the backhoe charged
wth noving the dirt. Redinger was injured when the bl ade of the
backhoe crushed his finger. The court concluded that there was
sufficient evidence to find that the general contractor was
negligent in allow ng the backhoe to operate while Redi nger was

working in the area and in failing to warn Redinger. [In Pollard,



the Texas Suprene Court held that the contractual right of control

gives rise to the duty expressed in Redinger. Pollard, 759 S. W 2d

at 671. Mssouri Pacific retained (1) control over the conpletion
time of the project, (2) authority to specify which poles were to
be renoved, (3) authority to specify insurance coverage, and (4)
control over access and storage of materials involving its right-
of - way.

Gardea offers no evidence that the Governnent contractually
retained the right of control as to, or otherw se directed, the
manner in which Rudy G Construction or Gardea renovated the roof.
Rudy G Construction and its enployees were free to devise their
own plan, according to their own equi pnent. Gardea's injury arose
out of the nature of the work rather than as a result of sone

danger present on the prem ses. See Staublein v. Dow Chem cal Co.,

885 S.W2d 502, 505 (Tex. Ct. App. 1994). In Staublein, ARA
Services, Inc. contracted with Dow Chem cal to provide cafeteria
service to Dow s enpl oyees. 1d. at 503. Staublein, an enpl oyee of
ARA, was injured when a mlk crate he was standing on in the
freezer slipped out fromunder him 1d. Finding that Dow owed no
duty to Staublein, the court explained that his

injury arose out of an activity conducted in the course
and scope of his enploynent with ARA Services, not from
a hi dden danger existing on the prem ses. The activity
that allegedly caused [himl harm was the very sort of
activity a food service provider would be expected to
perform i.e., working with food in the freezer. The
nmet hod t hat [ St aubl ei n] chose to reach t he hi gher shel ves
in the freezer was not under the direct or indirect
control of [Dow Chem cal]; and arose out of the work
activity of [Staublein] or his enployer.



Id. at 505; see also Shell Chem Co. v. Lanb, 493 S.W2d 742, 747

(Tex. 1973). Much |ike Staublein, Gardea's injury arose out of his
work as a roofer. The Governnent did not control the day-to-day
work on the roof or instruct Gardea about his job.

Gardea notes that the contracting officer testified that both
she and Spindler had the right to stop subcontractors who were in

violation of federal safety laws. Such authority does not suggest

control over the details of the work: "a requirenent that work be
performed in accordance wth all applicable laws and safety
regulations is, like a requirenent that work be perforned in a good

and wor kmanl i ke manner, a requirenent pertaining to the results of
the work, not the details of performance."” Davis, 891 S.W2d at
782.

Gardea has not identified specific evidence in the record
denonstrating that there is a material fact issue for trial as to
the extent of the Governnent's control over Rudy G Construction
Because the Governnent did not exercise control over the operative
details of the construction project, there was no duty under Texas
law to maintain a safe work environnent for Gardea. Accordingly,
the judgnent of the district court is

AFFI RVED.



