UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50260
SI ERRA CLUB,
Pl ai ntiff-Appellee,
and

GREEN VALLEY SPECI AL UTILITY D STRICT, ET AL.,

I ntervenors-Plaintiffs-Appellees,

ver sus

BRUCE BABBI TT, in Hs Oficial Capacity as
Secretary of the Departnent of the Interior, ET AL.,

Def endant s,

STATE OF TEXAS,

| nt er venor - Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(CA- MO 91-69)

LRI b b b Sk Sk Sk S b R Rk Sk S S S b b b S Rk S S S b b b S S S S S b R Rk Sk I S S S b b b S

No. 95-50165

SI ERRA CLUB,
Pl ai ntiff-Appellee,

GREEN VALLEY SPECI AL UTILITY, ET AL.,

| ntervenors-Plaintiffs,

ver sus



BRUCE BABBI TT, in H's Oficial Capacity as
Secretary of the Departnent of the Interior, ET AL.,

Def endant s,
STATE OF TEXAS,

| nt er venor - Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(CA- MO 91-69)

) February 26, 1996
Bef ore WSDOM DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

At issue are only post-judgnent matters. And, as noted
previously, it is time for this litigation to end. Because the
district court's appointnent of a nonitor was reasonable in |ight
of the norass of post-judgnent devel opnents in this case and thus
not an abuse of the court's discretion in effectuating a judgnent,
we AFFI RM bot h t he appoi nt nent of the nonitor and t he assessnent of
a portion of his costs against Texas. However, because the relief
sought in this action, the creation and di ssem nati on of springfl ow
informati on by the federal defendants, has been achi eved, all other
issues are noot; we REMAND with instructions to conclude this

action.

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.
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Covering an expanse of about 3,600 square mles, the Edwards
Aqui fer stretches through several counties in central Texas. It is
home to five species identified as either "endangered" or
"t hreatened".?

In 1991, the Sierra Cub filed this action against the
Secretary of the United States Departnent of the Interior and the
United States Fish and WIldlife Service (the federal defendants)
pursuant to the Endangered Species Act (ESA), 16 U S.C. § 1531 et
seq. Texas governnental entities and private water users
intervened as defendants.?

After a bench trial in May 1993, the district court entered
findings of fact and concl usions of |aw, and a final judgnent. The
court granted the relief sought by the Sierra Club in its anended
conplaint -- it enjoined the federal defendants to devel op and
di ssem nate i nformati on about the springflows necessary to protect
the species in issue, as well as the mnimumwater levels in the
aqui fer necessary to protect them See Sierra Club v. Babbitt, 995
F.2d 571 (5th Gr. 1993). The court ordered that Texas prepare an
Edwar ds managenent plan; but, it should be noted that Texas sought

such an order. ld. at 574, n. 4.

. The species are the San Marcos sal amander, the fountain
darter, the Texas blind sal amander, the San Marcos ganbusi a, and
Texas wild rice.

2 Early in the proceedings, the district court granted the State
of Texas intervention of right pursuant to FED. R Cv. P. 24(a).
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Several of the intervenor defendants, as well as the federal
def endants, appealed. But, when the Sierra Club agreed to certain
semanti c changes in the district court's findings and judgnent, the
federal defendants dism ssed their appeal. Contendi ng that the
remai ni ng appellants | acked standing to appeal, the Sierra Cub
moved to dism ss the appeal. In support, it stated to our court
that its anended conpl ai nt

considerably narrowed the relief sought,
elimnating anything that could be construed
as a request that the court order the Federal
Defendants to limt or regul ate the punping of
water from the Edwards. In particular, the
Plaintiffs dropped their request for an
i njunction agai nst the Federal Defendants "to
require enforcenment of the [ESA] to ensure
that the natural springflow from the Comal
Springs is at least the mninmumrequired flow
at all tinmes", retaining the nore nodest
request that the Federal Defendants be ordered
to "determine" the biologically required
m ni mum springflows. The anended conpl aints,
i ke the original conplaints, sought no relief
agai nst the Intervenor[s]-Defendants, or any
party other than the Federal Defendants.

. In the anended pl eadi ng upon which
the case below was tried Plaintiffs did not
seek an order directing the [Federal
Def endants] or anyone el se to achi eve punpi ng
restrictions or to take any other action that
w || mandate punping reductions. It therefore
sinply wll not work for the Intervenor[s]-
Defendants to inply that the Judgnent bel ow
.. "I npose[s] severe restrictions upon the
sole, historic water supply of a major city";

or that the court belowis attenpting ... "to
regul ate groundwater punping throughout a
3,600 square mle area" .... The Judgnent

bel ow does no such thing.
(Citations omtted; enphasis in italics in original; enphasis in

bol d added.)



Agreeing with the Sierra Cub, our court dism ssed the appeal
i n August 1993. Sierra Club v. Babbitt, 995 F.2d 571 (5th Gr.
1993). CQur court recogni zed that
[t] he appell ants al |l ege nunerous injuries from
the district court's judgnent, but we decide
that the judgnment and findings are of no
consequence to them On its face, the
judgnent orders nothing of the appellants.
Nor will the judgnent affect the appellants in
any future litigation, because the only issue
necessarily decided by the district court is
that [the] FW5 has a nondiscretionary duty to
promul gate springflow information. The
appellants cannot |legitinmately blanme the
judgnent for causing any future litigation
the information ordered by the district court
is Iin no wse a prerequisite to ESA-
enforcenent litigation.

ld. at 575 (enphasis in original).

In Novenber 1993, nearly a year after the bench trial, and
several nonths after entry of judgnent, the Sierra C ub noved for
appoi ntnent of an expert (a "nonitor") to aid the court in
determ ning whether any state or federal plan conplied with the
ESA, and, if not, what action the district court should take
Rel ying upon its "inherent equitable power to appoint a person ..
to assist it in admnistering a renedy”, Ruiz v. Estelle, 679 F.2d
1115, 1161 (5th Gr.), anended in part, vacated in part, 688 F.2d
266 (5th Gr. 1982), cert. denied, 460 U S. 1042 (1983), the court
desi gnated a nonitor (Monitor Order).

After appealing the Mnitor Order, the State of Texas, on
behal f of the Texas Departnent of Agriculture (TDA), noved the
district court to stay the nonitor's activities, citing, inter

alia, the assessnent of costs for the nonitor. In response, the



Sierra Cub noved to dism ss the TDA;, and the district court did so
(TDA Dismissal Order). The TDA Dism ssal Order is al so on appeal.

Sierra Cub sought to anend its conplaint to seek relief from
the State of Texas in April 1995. Al t hough the district court
granted | eave to anend, our court, by wit of mandanus, overturned
that grant. Later, the Sierra Cub noved our court to remand the
case conditionally to all owthemto again broaden the scope of this
litigation.

Much of the post-judgnent conplication arose out of the
troubled birth of a state regulatory entity, the Edwards Aquifer
Aut hority. The Texas legislature created the EAA in 1993 and
charged it with regulating wthdrawals of water fromthe aquifer,
as wel | as devel opi ng a conprehensi ve managenent plan for it. But,
because the creation of the EAA inplicated section 5 of the Voting
Rights Act, 42 US C 8§ 1973c, Texas was obligated to obtain
federal approval of the EAA It was not obtained until after the
July 1995 oral argunent in this appeal; this court was notified
that the EAA woul d begin operation in | ate August 1995.

However, preclearance was not the sole obstacle for the EAA
A water conservation district sought injunctive relief in state
court to prevent the EAA fromoperating, as well as a declaration
that the legislation creating the EAA violated the Texas
Constitution. After inposing a tenporary injunction that allowed
the interim directors to be sworn in, to neet, and to defend
t hensel ves, but not to take any action in furtherance of their

| egislative mandate to regulate draws fromthe Edwards, the state



court in |ate Novenber 1995 declared that the statute creating the
EAA viol ated the Texas Constitution. The Texas Suprene Court has
slated oral argunent for early March 1996

Droppi ng back to October 1995, our court, anticipating that
t he EAA woul d becone operational and conduct regul atory activities
capabl e of nooting this appeal, stayed this case and renmanded for
findings on justiciability. After the district court made such
findings, the Sierra Club noved this court to |lift the stay, so
that the district court's proposed order, prepared concomtantly
wth its additional findings, could take effect. (That order,
anong ot her things, would have required the federal defendants to
denonstrate to the district court that the FWs had "inpl enent[ ed]
that recovery plan to the point at which reasonabl e assurance [was]
provided that springflows will never again drop bel ow jeopardy
| evels".) This notion and the nunmerous other pending notions in
our court are rendered noot by this opinion.

On February 14, 1996, the FW5 published the |ong-awaited

recovery plan.® It includes findings by the FWs on the m nimm

3 The plan's publication was delayed by, inter alia, the
governnent closing occasioned by the budget debate inpasse of
Decenber 1995. Mor eover, budgetary constraints have further

i npeded this process in that another agency within the Departnent
of Interior, the National Biological Service, has proposed to cl ose
the San Marcos National Fish Hatchery and Technol ogy Center. The
hatchery has conducted research for nmany years concerning the
species at issue and has been used as a refugium to nmintain
captive stocks of those species during drought tines. Conplicating
matters, the Sierra Cub sent the NBS notice of intent to sue under
the ESA if the hatchery were closed. These matters had to be
consi dered by the personnel responsible for preparing the recovery
plan. (In fact, the Sierra Club filed such an action on February
13, 1996, and the district court has issued a tenporary restraining
order preventing the hatchery's closure.)
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springflow | evel s needed to avoid takes under the ESA. (As noted,
the lack of this information was the all eged cause of Sierra Club's
injury. Sierra Cub v. Babbitt, 995 F.2d at 574 n.5.) The plan
al so addresses nmaintaining sufficient water in the habitat. Notice
of the plan is to be published in the Federal Register.

1.

At issue are: (1) the district court's authority to appoint
the nonitor; (2) the assessnent of part of the nonitor's costs
agai nst the State of Texas; and, (3) the dism ssal of the TDA. In
sum we hold that: (1) the post-judgnment conplications, especially
the confusion over the EAA, nore than justified the appointnent;
(2) the assessnent of part of his costs agai nst Texas, which sought
to participate in preparation of a recovery plan, was proper; and
(3) the dismssal of TDA, whether proper or not, is no |longer a
live controversy because, with the conpletion and notice of the
federal recovery plan, the requested relief has been achieved.

A

As a prelimnary matter, we note that we have appellate
jurisdiction over the Mnitor and TDA Di sm ssal Orders. "To be
appeal able, an order nust be final, it nust fall wthin the
specific class of interlocutory orders nmade appeal abl e by statute,
or it must fall within sone jurisprudential exception." Lakedreans
v. Taylor, 932 F.2d 1103, 1107 (5th G r. 1991) (footnotes omtted).

1
In Catlin v. United States, 324 U. S. 229 (1945), the Suprene

Court defined "final decision" for purposes of appeal as "generally



one which ends the litigation on the nerits and | eaves not hi ng
for the court to do but execute the judgnent". 1d. at 233. Wen
appeal s are taken from post-judgnent orders, however, appellate
courts encounter a dilemma in determ ning whether the order being
appealed is "final"

Conbi ning the rel ated concepts of practical finality* and the
collateral order doctrine®, our court, in United States v.
MWirter, 376 F.2d 102 (5th CGr. 1967), recognized that the
Suprenme Court

has held final and appeal abl e ancillary orders

which determ ne substantial rights of the

parties which, if not pronptly reviewed, wll

subject the party to irreparable harm In

such a situation, review postponed anounts to

revi ew deni ed.
ld. at 105 (citations omtted). The Mnitor Oder fits this
cat egory.

For reaching this conclusion, it is necessary to exam ne the
scope of that post-judgnent order. |In granting the Sierra Cub's
motion for the appointnent of the nonitor, the district court

stated that the nonitor's purpose would be to aid it

in determning whether further relief from
this Court is necessary to "avoid unlawf ul

takings of |isted species, any appreciable
reduction in the I|ikelihood of survival and
recovery of listed species in the wld, and

any appreciable dimnution of the value of
critical habitat for the survival and recovery

4 See generally, Blossom v. MI|lwaukee & CR R, 68 U S. 655
(1864) (establishing doctrine of practical finality in post-
j udgnent context).

5 See generally, Cohen v. Beneficial Indus. Loan Corp, 337 U S.
541 (1941).



of any listed species" caused by inadequate
regulation of wthdrawals from the Edwards
Aqui fer.

In the Monitor Oder, the district court authorized the
nmoni tor to gather and anal yze i nformati on regardi ng a wi de range of
matters that may affect the aquifer, as well as to nonitor, on a
continuing basis, inter alia, the efforts of the State of Texas to
regulate withdrawals fromit. Additionally, the district court
ordered the Texas Natural Resources Conservation Conmm ssion to
"correct" the plan that its predecessor had subm tted previously.
The order directed the nonitor to informthe court if any party
"fails or refuses to cooperate fully". Finally, the order remains
in effect until "such time as the State of Texas inplenents an
adequat e regul atory plan or systemto prevent viol ations of the ESA
or until such other tinme as the Court deens proper, whichever cones
first".

But, as the Sierra Club stated in the earlier appeal, the
final judgnent was of narrow scope and breadth, and did not invol ve
the State of Texas. On the other hand, the Mnitor O der exposes
the action or inaction of the State of Texas to supervision by a
court-appointed official. Thus, the order has the potential to
affect substantial rights of the State. We conclude that we
possess appellate jurisdiction.

2.

As for appeal from the TDA Dismissal Oder, it is well-

established in our circuit that the denial of a notion to intervene

of right is appealable imediately as a collateral order. E. g.
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Val | ey Ranch Dev. Co. v. Federal Deposit Ins. Corp., 960 F.2d 550,
555-56 (5th Cr. 1992); Bush v. Viterna, 740 F.2d 350, 351 n.1 (5th
Cir. 1984). The district court's dism ssal of the TDA, which had
been granted intervention of right, operates effectively as a
denial of such intervention. Accordingly, we have appellate
jurisdiction over that order as well.

B

The post-judgnent devel opnents in this case are nade nore
conpl ex by the presence of Texas as a party. Because it sought to
be included in the renedy, when it sought to be ordered to devel op
its own plan for managenent of the Edwards, and t hen enbarked on an
arduous journey to create a regulatory entity, the district court
cannot be faulted for appointing an expert to assist in
ef fectuating the judgnent. The confusion created by the parallel
efforts of the State's legislative action and the Sierra Cub's
efforts to enforce the judgnent nore than justified the appoi nt nent
of a nonitor.

As stated, our court, in Ruiz v. Estelle, 679 F.2d at 1161
noted the | ong-established power of federal courts to appoint an
agent to supervise the inplenentation of decrees. |In view of the
post -j udgnent events at play, the appointnent of a nonitor did not
exceed the district court's power.

C.

Texas conplains that it cannot be held responsi ble for part of

the cost of enforcing the judgnent, when it ordered nothing of

Texas. We hold otherw se; because Texas injected itself into the
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remedi al process by asking to participate in the creation of its
own plan for managenent of the Edwards, it may be hel d responsible
for bearing a portion of the cost of the nonitor.

D.

Whet her TDA shoul d have remained a party in an action that is
conplete and in which no relief affects TDA sinply does not
constitute a justiciable controversy. Wen it opposed the Texas
appeal of the anended judgnent, the Sierra Cub defined the scope
of the relief it sought and was granted by that judgnent. Because
that relief has now been obtai ned, as di scussed bel ow, there can be
no controversy regardi ng whet her TDA should be a party to this suit
whi ch has concluded in a manner that does not affect TDA

After the Sierra Cub anended its conplaint, the defendants
moved to dismss. |In response, the Sierra Club stated the |imted
scope of this action:

The relief sought by the Plaintiffs in this
case is really quite narrow. Al Plaintiffs
are seeking from this court is an order
conpelling the FWs to determ ne t he bi ol ogi cal
requi renents of the species wthin a
reasonable tine and to notify other interested
parties of these requirenents.

And, in response to the federal defendants' notion to dismss
the original conplaint, the Sierra Club defined once again the
limted scope of this action, declaring that

the Sierra Cub and GBRA [ Guadal upe-Bl anco

Ri ver Authority] have deliberately sued only

t he Federal Defendants, and at this tinme seek

only:

(1) findings of fact concerning the m nimum
springflows required to prevent takings
under [the] ESA ...; and
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(2) an order directing the Federal Defendants
to devel op and inplenent a plan "for the
conservation and survival" of t he
endangered species at Comal and San
Mar cos Springs, under [the] ESA ...

Then, as discussed, the Sierra Cub further |limted its
articulation of the relief sought by advising our court, in its
motion to dismss the appeal of the intervenor defendants, that
this action had proceeded to trial on the "nodest request” that the
federal defendants be ordered to determ ne m ni mum springfl ows.

Wth publication of the recovery plan, the FW5 has announced
those springflow |l evels required to avoi d takes under the ESAin a
conpr ehensi ve plan for the conservation and survival of the species
inissue. Thus, all relief sought, all that could be awarded, has
been obt ai ned through this plan.

Wiile the judgnent did order the federal defendants to
"inplenment" the recovery plan once it was created, we concl ude that
"inplenent”, in the context of this action, neans sinply the

publication and notice of the plan. Both our understandi ng of the

ESA and Sierra Club's assertions regarding the scope of the relief

it sought support this conclusion.?® The recovery plan is
consistent with our conclusion; its "inplenentation schedule"
6 W note that sone uncertainty exists regarding the ESA' s

requi renent that recovery plans be inplenented. See Daniel J.
Rohl f, The Endangered Species Act: A Guide to Its Protections and
| npl enentation, 89 (1989) (noting courts have yet to interpret
whet her duty to inplenment recovery plans includes duty that
Secretary nmust undertake activities identified in plans to conserve
species). See also Barbara Craig, "The Federal Endangered Species
Act", 38 OCT Advocate (ldaho), 12 (1994) (explaining that recovery
pl ans are sinply proposals and recommendati ons | acking force of

I aw) .
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provi des that the plan does not commt any party to "actually carry
out a particular recovery task or expend the estinmated funds".

If the Sierra G ub wants additional relief, then it nmust file
a new action. No amount of post-judgnment paper generation can
convert a judgnent ordering federal defendants to create and
dissem nate information into a judgnent enjoining Texas to restrict
punpi ng fromthe Edwards. |In short, the Sierra Club is stuck with
the limted relief that, in the earlier appeal, it told this court
it sought. If "inplenent" neant nore, then Sierra C ub shoul d not
have told this court, in that earlier appeal, that it neant only
the creation and dissem nation of information, This action is
over.

L1,

For the reasons discussed above, the order appointing the
nmoni tor and assessing his costs is AFFI RVMED. Because we hol d t hat,
with the publication and notice of the recovery plan, this action
becane devoid of any |ive controversy, we REMAND with instructions
that the district court take the mnisterial steps necessary to
conclude this case pronptly.

AFFI RVED and REMANDED



