IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50135
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

KEI TH VERNON HOSTER
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W91-CR-168-1
(Cctober 18, 1995)
Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

Keith Hoster has appealed the district court's denial of his
nmotion to reduce his prison term which he requested on authority
of 18 U.S.C. 8 3582(c)(2). W affirm

Hoster asserts, based on Anendnent 484 to the Sentencing
Qui delines, 8 2D1.1, comment. (n.1), that the 110 pounds of
phenyl acetic acid should not have been included in the total drug
quantity used to determne his base offense |level. He reasons

that acid is not a "drug" but a "chemcal," which cannot be

count ed because it never was processed into anphetam ne. Hoster

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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asserts that this court's opinion on his direct appeal
erroneously provided a "nmade up" nethod to all ow such
calculation, in violation of the Quidelines.
Amendnent 484 is not applicable to Hoster's sentence because
t he phenyl acetic acid was not and was not treated as a "m xture
or substance containing a detectable anount of the controlled

substance," to quote a footnote to the Drug Quantity Tabl e,
US S G 8 2DL.1(c). The district court properly considered
Hoster's purchase of phenylacetic acid as rel evant conduct.

US S G 8 1Bl1.3(a)(2); see United States v. Hoster, 988 F. 2d

1374, 1379 (5th Gr. 1993).
Hoster's contention that this court decided his direct
appeal incorrectly is foreclosed by rules of stare decisis.
First, a panel of this court may not overrule a prior dispositive
panel decision unless there has been a supersedi ng deci sion of

the court sitting en banc or of the Suprene Court. United States

v. Crouch, 51 F.3d 480, 483 (5th Gr. 1995). Furthernore, a
panel of this Court will "follow the prior decisions in a case as
the Iaw of that case" unless "(i) the evidence on a subsequent
trial was substantially different, (ii) controlling authority has
since made a contrary decision of the | aw applicable to such

i ssues, or (iii) the decision was clearly erroneous and woul d

work a mani fest injustice." Al berti v. Klevenhagen, 46 F.3d

1347, 1351 n.1 (5th Gr. 1995) (citation and quotation marks
omtted). Accordingly, this court will not reexam ne any issue
of law which the court determ ned upon Hoster's direct appeal.

AFFI RVED.



