IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40805
Summary Cal endar

CHARLES HI NES,

Pl ai ntiff-Counter
Def endant - Appel | ant,

ver sus
ABB VETCO GRAY, | NC.

Def endant - Count er
Cl ai mant - Appel | ee,

Appeal fromthe United States District Court for
the Southern District of Texas
(G 95- CVv-215)

April 29, 1996
Bef ore REAVLEY, SM TH and PARKER, Circuit Judges.
PER CURI AM *
H nes sued ABB Vetco Gray, Inc. (Vetco) for age
discrimnation a year and a half after his term nation.! Because
H nes had signed a wai ver agreenent which explicitly waived any

clains for age discrimnation and because H nes had failed to

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.

1See 29 U.S.C. 88 621 et. seq. (Age Discrimnation in
Enmpl oynent Act of 1967); Tex. Lab. Code. Ann. § 21.001 et. seq.
(Texas Comm ssion on Human Ri ghts Act).



“tender back” the consideration paid by Vetco for the waiver in a
tinmely manner, the district court granted a summary judgnent for
Vet co. Hines appeal s.

Wai ver agreenents failing to neet the requirenents of the
A der Wirkers Benefits Protection Act of 1990 are voi dable at the
el ection of the term nated individual.? W have held that
failure to “tender back” the consideration paid in exchange for
the wai ver of specified clains in a tinely manner precludes a
suit on those clains by the term nated enpl oyee.® Hines requests
that we overrul e such precedent and follow contrary deci sions
fromother circuits.* However, prior panel opinions are binding
precedent on subsequent panels absent action by the court en
banc, the Suprene Court, or the legislature.®

Next, Hi nes asserts that he unconditionally tendered the
money to Vetco. Hi's “unconditional tender” occurred in his
Original Answer to Vetco's Counterclai mwhere he stipulated that

any recovery on his suit should be offset by the severance

2Bl akeney v. Lomas Infornmation Systens, Inc., 65 F.3d 482
(5th Gr. 1995), cert. denied, 116 S.C. 1042 (1995); Wttorf v.
Shell Gl Co., 37 F.3d 1151, 1154 (5th Cr. 1994); Wansley v.
Chanplin Refining & Chemicals, Inc. 11 F.3d 534, 539 (5th Cr
1993), cert. denied, 115 S.Ct. 1403 (1995); see 29 U S.C. 8§
626(f) (1) (A der Wrkers Benefits Protection Act).

%Bl akeney, 65 F.3d at 485; Wttorf, 37 F.3d at 1154;
Wansl ey, 11 F.3d at 539.

‘See Gherg v. Allied Van Lines, Inc., 11 F.3d 679 (7th Cr.
1993), cert. denied, 114 S.C. 2104 (1994); Forbus v. Sears,
Roebuck & Co., 958 F.2d 1036 (1ith Cr.), cert. denied, 113 S. C
412 (1992).

SLefarge Corp. V. Hartford Cas. Ins. Co., 61 F.3d 389, 403
(5th Cir. 1995).




agreenent, or in the event that he did not recover any noney, the
district court should enter a judgnent against himin the anount
of the severance agreenent. Hi nes argunent is unpersuasive.
Such a reading woul d render our “tender back” rul e neaningl ess,
permtting enployees to retain the benefits of their bargain
while at the sane tinme not upholding their end of the bargain -
wai ving their right to sue.

Finally, H nes disputes the district court’s finding that he
“did not even attenpt to rescind [the waiver agreenent] until
nearly two years after he signed the contract, at which point
[ H nes’s] opportunity to avoid the wai ver agreenent had | ong
since | apsed.”® Hines argues that a nmere four nonths passed
between the date he | earned the wai ver agreenent was voi dabl e
when Vetco raised the defense and the date the district court
granted Vetco's summary j udgnent.

To properly rescind the contract, H nes had to “restore the
status quo ante,” and the recision “had to occur shortly after
t he di scovery of the alleged deficiency.”” On Septenber 5, 1995,
Hines filed a Mdtion for Continuance on Vetco's Mtion for
Summary Judgnent requesting an additional two weeks to “finalize
the transacti on whereby he [was] raising the funds.” The
district court denied H nes's notion on the basis that, even if

it granted the notion, Hnes's attenpt at recision was too |late.?

Dist. Ct. Op. p. 5.
‘Bl akeney, 65 F.3d at 485.
8Dist. Ct. Op. p. 6, n. 1



Hines’'s efforts to rescind the contract did not occur “shortly
after the discovery of the alleged deficiency.”® Hi nes's Mtion
for Continuance cane al nbost two years after he was term nated,
six months after he filed suit, and four nonths after Vetco
notified himof their intention to rely upon the waiver agreenent
as a defense. The district court did not err in granting Vetco’'s

sunmary j udgnent . 10

AFFI RVED.

°Bl akeney, 65 F.3d at 485.

1°B| akeney, 65 F.3d at 482 n.3 (a tender which cane “twenty-
two nonths after term nation, eight nonths after filing suit, and
seven nonths after [the conpany’s] notion for summary judgnent
alerted themto the waiver defense” was too |ate).
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