IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40573

KENNETH GENTRY
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(4:93-CV-153)

August 12, 1996
Bef ore GARWOOD, WENER and EMLIO M GARZA, Circuit Judges.”’

GARWOOD, Circuit Judge:

Petitioner-appellant Kenneth Gentry (Gentry) appeals the
district court’s denial of his habeas petition challenging his
Texas convi ction and death sentence for the capital nmurder of Jinmy
Don Hanm (Hanm). W affirm

Facts and Proceedi ngs Bel ow

Pre-Trial Proceedi ngs

Pursuant to Local Rule 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



On Septenber 16, 1983, Centry was arrested in Mnnesota for
t he Septenber 10, 1983, murder of Hanmmin Denton County, Texas. On
Septenber 17, 1983, Denton County, Texas Sheriff’s Detective Alton
Davis (Davis) first met Gentry in Mnnesota after his arrest. At
that time, Davis advised CGentry of his rights under Mranda v.
Arizona, 86 S. . 1602 (1966), including the right to remain silent
and the right to have a |awer present prior to and during
questioning. GCentry waived extradition and was returned to Denton
County, Texas; he was arraigned in Texas on the sane day. GCentry
was again advised of his Mranda rights by the judge during the
arraignnent. Gentry requested counsel during the arrai gnnent, and
Gary Patton (Patton) was appointed to represent him

On Cctober 12, 1983, CGentry’s nother, Betty Inez Gentry (Ms.
Centry), delivered a handgun to Gentry in jail. Ms. Gentry was
arrested, charged with introduction of a deadly weapon into the
jail, and was placed in jail. Ms. Centry was held in a cel
behind her son for approxinmately one nonth; he could hear
everything she said in the cell. After about a week injail, Ms.
CGentry began crying and begging Gentry to help her. According to
CGentry, his nother has physical health ailnents, including
enphysema. Ms. Gentry would cry and call out to Gentry nost often
when the jail was sprayed for insects, apparently believing that
her jailers were trying to kill her. “[R]ight before” Cctober 24,

1983, Centry requested to be noved, but the police officers



responded that there was no other place to put him

On Cctober 23, 1983, Gentry asked Oficer Baker if his nother
woul d be rel eased (or put on probation) if he made a confession
O ficer Baker told Gentry “they probably woul d” nake such a deal
but that he would have to speak to Davis. The next day, Oficers
Baker and Wl son infornmed Davis that Gentry wanted to talk to him
Davis knew that Gentry was represented by counsel and had made no
attenpt to question himat any tine since his Septenber 17, 1983,
arrai gnnent . After learning that Gentry wanted to discuss the
of fense, Davis net with himand again informed himof his Mranda
rights, including his right to remain silent and the right to have
a |l awyer present. Gentry confessed to Davis that he had nurdered
Hamm but when he was asked if he wanted to nmake a videot aped
confession, Gentry asked if it would help get his nother out of
jail. Davis said that he could not nmake any deals and that Gentry
woul d have to speak to the district attorney. Gentry never asked
to speak with his attorney or to have him present or notified.

In Davis’'s presence, Gentry nmet wth Assistant District
Attorneys Alan Levy (Levy) and Lee Gabriel at their office. Wen
Centry asked if he could nake a deal for his nother to be rel eased
inreturn for his videotaped confession, he was inforned that the
district attorney’ s office woul d not make any deals with him Levy
stated that whether Gentry gave a statenent or not would have “no

i npact what soever on [his] prosecution of the case.” After Davis



and Gentry left the district attorney’s office, Gentry told Davis
there was no reason for himto nmake a vi deotaped statenent if his
nmot her woul d not be rel eased. According to Gentry, Davis suggested
that if he nmade a videotaped confession, then Levy mght nake a
deal to let his nother out of jail. Davis did not recall the
specifics of the conversation. Centry admts that he was never
prom sed any specific deal for making the videotaped confession.
| nst ead, he understood that, after he nade a vi deot aped conf essi on,
t hey woul d “di scuss nmaki ng a deal” about his nother. Gentry agreed
to nake a videotaped confession and was again advised of his
M randa rights before making the confession. He testified that he
understood at the tinme he nade the statenent that he had the right
to remain silent, that he had the right to have a | awer present,
and that he had the right to termnate the interview at any tine.
When the sound on the first videotape failed, Gentry gave his
conf essi on on videotape a second tine.!

After the second vi deotaped confession was nade, Patton was
advi sed by the prosecuting attorney that Gentry had confessed and
that the charges woul d be el evated to capital nurder. Two or three
days after Gentry made hi s confession on videotape, Patton visited

Centry in jail and advised himof the prosecution’s offer: Gentry

1

In this videotaped confession, Gentry admtted to killing Hanm and
i ncul pated hinself in other crines. He clainmed to have shot Hamm
three tinmes (instead of two as the physical evidence at tria
showed). Gentry also clainmed that he killed Hamm in response to
threats nmade by two unknown i ndi vi dual s.
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could plead guilty to nurder and receive a life sentence; if he
refused, then he would be re-indicted for capital nurder. GCentry
refused the offer and was re-indicted for capital nurder. At sone
point after Gentry was re-indicted, R chard Podgorski (Podgorski)
was appointed to represent himas Patton’s co-counsel.
1. The State Murder-Robbery Tri al

The guilt-innocence phase of Gentry’s trial began on February
29, 1984. The State rested the following norning, after calling
several wtnesses and entering the videotaped confession into
evidence. The Texas Court of Crim nal Appeals set forth the facts
of the offense as shown at trial:

“The appell ant, Kenneth Gentry, and the deceased, Jimy
Don Hamm becane acquai nt ed when Gentry[?] gave Hamm who
was hitchhiking, a ride into the Denton area. At the
time, Gentry was wanted by the authorities in connection
with several prior offenses, including an escape froma
Ceorgia prison. After a brief visit in Denton, Gentry
and Haom |l eft Texas, along with Gentry’s girlfriend and
sister.[%] They travelled to Georgia, where the two nen
commtted an arnmed robbery. The foursone then noved on
to Florida, then back to Texas, to Cklahoma, and then
cane back to the Denton area, where Hammi s body was | at er
di scover ed.

According to the testinony adduced at trial,
approxi mately two days prior to the offense, Gentry posed
the follow ng hypothetical question to Harold Loftin
[(Loftin)], his uncle: ‘“If you was [sic] going to

2

The nane Gentry has been substituted here and subsequently for
“appellant” or “the appellant” in the excerpted portion of the
opi nion, and we use the spelling “Hammi instead of the Crimna
Court of Appeals’ spelling “Ham”

3

W note that it appears fromthe record that Gentry’'s girlfriend
and sister first joined Gentry and Hammin Georgi a, not Texas.
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di spose of sonebody, how would you do it? Loftin

obligingly replied, ‘I would find the nost wooded, nost
deserted area | could find and that’ S where | would do it
because | |ove the woods. Centry’s sister

overheard t he conversation between Gentry and his uncle,
and testified to the effect that her brother was seeking
a new identity at that tine. Li nda Patterson
[ Patterson], Gentry' s girlfriend, testified that Gentry
told her he intended to assune the identity of [] Hanm
and find work in another state.

On the date of the nurder, Septenber 10, 1983,
Centry and his travelling conpanions (sister [Violet Ann
Hayes (Hayes)], girlfriend and Hanmm) arrived at the
trailer honme of GCentry's friend, Charles Goodnman
[ (Goodnman)]. Also present were Gentry’'s two brothers,
Calvin and Larry Gentry. According to the testinony, at
one point, when Hamm |l eft the room for a few nonents,
CGentry announced: ‘There goes ny newl.D.” A short tine
|ater, a police car was seen driving down the road
adj oi ni ng Goodnman’s property. Centry’s sister, aware
that her brother was wanted by the Georgia authorities
for his prison escape and for the robbery he commtted
wth Hanm ran to warn the two nen. Monentarily, Gentry
and Hamm | eft in one vehicle, with Gentry’s two brothers
followng in a truck

According to the testinony admtted before the jury,
during the tinme the offense was to have occurred, Calvin
Centry, Gentry’s younger brother, testified that he and
his brother Larry went to a |ocal pool hall and ‘shot
pool for about two, three hours.’ Wiile [Gentry’s]
brothers were at the pool hall, [he] took Hamm to a
renote part of Lake Dallas, ostensibly to engage in
target practicing with a pistol. The evidence indicated
that both Gentry and [] Hamm were intoxicated at the
time. Hanmmfinished firing the pistol and handed t he gun
to Gentry. Gentry took the pistol and nade as if he were
preparing to shoot toward a drink can he had thrown into
the | ake. Rat her than shooting the target, Gentry
abruptly swung around and shot Hammonce in the head and
once in the chest area. [] Patterson, GCentry’s
girlfriend, testified as to a conversation she had with
Centry later that evening: ‘He [Gentry] asked nme if |

knew what brains |ooked I|ike. And | said ‘No.’ It
hadn’t got quite dark yet. He told ne to | ook up, that
is what brains look like, like clouds . . . . [Gentry]

said him and [Hamm were on the riverbank target
practicing. [Hanmm had just got through with his turn,
handed the gun to [Gentry], [Hanmm was doi ng sonething to
the bullets and [ Gentry] pretended he was goi ng to shoot
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what ever they were shooting at. He swung the gun around
and shot [Hamm] twice in the chest. And [Hamm] fell down
and he shot hi monce through the head.’

Centry and [the] state presented contradictory
versions as to whether the wall et was on Hamri s person at
the tinme of the murder or whether Gentry renoved the

wal | et fromthe decedent’s back pocket after the killing.
Centry then dunped Hanmi s body into the shall ows of Lake
Dal | as. It was recovered sone four days l|ater, after

being spotted floating face down in the |ake by a
fisherman and his son. The autopsy revealed that the
decedent was shot twice: onceinthe left chest area and
once in the skull. According to the evidence, either
wound woul d have caused the death of the victim

Fol | ow ng the nurder, Gentry and his sister, and his
girlfriend fled to Austin, Mnnesota, where they were
|ater arrested and returned to Denton County after
wai vi ng extradition. Evi dence obt ai ned from
[ Patterson’s] purse included Hanmis wall et and several
itenms of identification bearing the nane of [] Hamm

In addition to the above testinony, in a videotaped
statenent, Gentry confessed to the nurder of [] Hanm by
shooting himwith a pistol. According to Gentry, the
victims wallet was |left on the dashboard of the car
while the two were target practicing.” Gentry v. State,
770 S.W2d 780, 783-84 (Tex. Cr. App. 1988), cert.
deni ed, 109 S.Ct. 2458 (1989).

Def ense counsel’s cross-exam nation of the State’'s w tnesses
was brief. They asked no questions at all of seven State
W t nesses. Defense counsel made no opening statenent to the jury
and called no new witnesses, choosing instead to recall three of
the State’s w tnesses. Centry’s case-in-chief was also quite
brief. The case was submitted to the jury on the afternoon of
March 1—the sane day the prosecution rested its case-in-chief. On
March 2, 1984, the jury returned a guilty verdict against Gentry
for the robbery-nurder of Hamm

After the jury returned its verdict in the guilt-innocent



phase—and possibly as late as after the verdict in the puni shnent
phase—a psychiatrist hired by defense counsel evaluated Gentry.
The psychiatrist diagnosed Gentry with sociopathy and told trial
counsel that they would not want himto testify for their client.
The puni shnent phase of the trial began in the afternoon of March
2. The State called twelve witnesses and rested. Defense counsel
again nmade no opening statenent and did not call any w tnesses.
The jury returned a verdict later that afternoon, answering two
speci al issues: that CGentry acted deliberately and that there was
probability of future dangerousness. The trial court sentenced
Centry to death on March 5, 1984.
I11. Appeal and Post-Conviction Proceedi ngs

Centry was appointed counsel for his appeal (Podgorski and
Thomas Wit ock). After Centry' s appeal, the Texas Court of
Crim nal Appeals affirmed the conviction and sentence on Novenber
23, 1988. GCentry v. State, 770 S.W2d 780 (Tex. Crim App. 1988).
CGentry’s conviction becane final when the United States Suprene
Court denied certiorari on June 5, 1989. Centry v. Texas, 109
S.Ct. 2458 (1989). GCentry’s execution was first set for August 1,
1989, but it was stayed to allow Gentry to file a post-conviction
application for a state wit of habeas corpus. GCentry, through new
counsel, filed a state habeas application on January 22, 1990. Hi s
execution date was nodified to March 20, 1990. The state tria

court, the sane judge who had presided at Gentry’'s trial, resolved



factual issues underlying petitioner’s clainms on the basis of
attorney affidavits supplied by petitioner’s two trial counsel, and
entered findings and conclusions recomendi ng denial of habeas
relief on March 9, 1990. The Texas Court of Crim nal Appeals |ater
adopt ed these findings and deni ed habeas relief in an unpublished
opinion issued April 1, 1992. The United States Suprene Court
denied certiorari review of the denial of state habeas relief on
January 19, 1993.

Centry, through the sanme counsel who represented himin the
state habeas proceedings, filed the instant petition under 28
U S C 8§ 2254 on June 28, 1993. The State responded, incorporating
a notion for summary judgnment in its response on Decenber 8, 1993.
Centry filed a notion for summary judgnent on February 23, 1994.
An evidentiary hearing was held on May 16, 1994. At the hearing,
the district court heard testinony from Gentry’'s famly nenbers
regarding his childhood and relationship with his famly, and
Centry offered exhibits regarding his trial attorneys’ fees. The
district court ordered the hearing to be resuned on July 7, 1994.
Centry continued his efforts to obtain certain evidence through
di scovery. On June 15, 1994, the district court ordered the State
to answer Centry’s interrogatories and to produce all avail able
docunents requested in Gentry’' s request for production. On June
27, the State provided sone of the requested discovery, but it
clai med that nost of the docunents requested were reposed with the
Denton County District Attorney, who had provided all of the
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docunents in the county’ s possessi on.

At the July 7, 1994, evidentiary hearing, the district court
heard testinony fromone of Gentry’'s trial counsel (Patton), his
sister Hayes, and L.D. Shipnman (Shipman) of the Denton County
District Attorney’s Ofice. Shipman testified that while the
section 2254 proceedi ng was pendi ng he had provided Gentry’s habeas
counsel with every requested itemin the county’ s possession, but
that sonme of the pages from the physical evidence file were
m ssi ng. The pages in the physical evidence file were hand-
nunbered and were no longer in order. After the July 7 evidentiary
hearing, the district court ordered a final evidentiary hearing to
be hel d on Decenber 16, 1994. On Novenber 22, 1994, the district
court denied Gentry’'s notion for summary judgnent, and it granted
the State’s notion for sunmary judgnent on all clains except the
clains of ineffective assistance of counsel and i nproper i nducenent
of his confession. Thus, the only remaining issues of fact to be
considered at the Decenber 16, 1994, evidentiary hearing were
related to the ineffectiveness of Gentry's trial counsel and
i nproper inducenent of his confession. At the Decenber 16 heari ng,
the district court heard testinony from Gentry’'s other trial
counsel (Podgorski), the psychiatrist retained by Gentry’'s trial
counsel (Dr. Edw n Taboada (Taboada)), and prosecutor Levy.

The district court entered its final order denying all relief
to Centry on April 12, 1995, and it denied his notion for
reconsi deration on June 12, 1995. GCentry filed a notice of appeal
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on June 29, 1995, and the district court granted a certificate of
probabl e cause on August 17, 1995.
Di scussi on*
Si xth Amendnent Right to Counsel
Centry argues that the state trial court erred by allow ng his
vi deot aped confession to be admtted into evidence because it was

obtained in violation of his Sixth Anendnent right to counsel.®

4

In its post-oral argunent letter brief, the State relies on the
habeas corpus provisions of the Antiterrorismand Effective Death
Penalty Act of 1996. Because we affirm the denial of Gentry’s
petition on other grounds, we do not reach the i ssues rai sed by the
State in its letter brief.

5

Centry also inplies that the videotaped confession was involuntary
under the Fifth Amendnent because it was i nproperly induced by (1)
i nproper prom ses that his confession would aid his nother’s case,
and (2) a false promse that giving a statenment would not harmhis
case. These inplied argunents are w thout nerit.

Centry suggests that he was inproperly induced to give his
conf essi on by suggestions all egedly nade by Levy and Davis that, if
Centry confessed, his nother would be given nore | eni ent treatnent.
Centry testified that he wunderstood that prosecutor Levy and
Detective Davis would “di scuss nmaki ng a deal” regardi ng his nother
after he nmade a vi deot aped confession. He does not claimthat any
specific promses were nmade to him by any police officer or
prosecutor. Prosecutor Levy deni ed suggesting that a deal m ght be
made if Gentry confessed on videotape. Davis, who was present
during the neeting between Gentry and Levy, testified that his
i npression fromthe conversation was that no deals woul d be nade.
The district court believed the State’s version of the facts. The
district court’s «credibility determnation 1is not clearly
erroneous. See United States v. Leal, 74 F.3d 600, 605 (5th Cr.
1996) (applying clearly erroneous standard to district court’s
credibility choices and findings of fact). Because Levy did not
suggest that Gentry’'s nother mght be released fromjail if he
confessed on videotape, CGentry was not induced to confess by such
a suggestion by Levy. In contrast to Levy, Davis did not
specifically deny suggesting that Gentry’s nother m ght be treated
nmore leniently if he confessed. Davis stated that he did not

11



Specifically, he argues that the Sixth Amendnent mandates the
presence and participation (or at | east notification of) counsel in
an accused’s post-indictnment decision to forego further assistance
of counsel. The State responds that the only pertinent inquiry is
whet her, under a totality of the circunstances test, Gentry
voluntarily waived his Sixth Amendnent right to counsel

We have previously held that “[a] defendant [who s
represented by counsel] may waive his [Sixth Amendnent] right to
counsel wthout notice to counsel.” Self v. Collins, 973 F.2d
1198, 1218 (5th G r. 1992) (citation omtted), cert. denied, 113
S.C. 1613 (1993); see Mann v. Scott, 41 F.3d 968, 976 n.7 (5th

Cir. 1994) (recognizing and agreeing with holding in Self), cert.

recal | maki ng such a suggestion. Nevertheless, the fact that Levy
specifically told Gentry that he would make no deals, along with
the fact that Gentry knew that Davis had no authority to nake a
deal with him supports the district court’s inplicit finding that
CGentry was not induced by any suggestion Davis nmay have nade. The
district court’s inplicit finding is not clearly erroneous.
Centry also clains that he was inproperly induced to provide
the videotaped confession by Levy's statenent that a confession
woul d have no inpact whatsoever on the prosecution of his case
because this statenent m sled Gentry to believe that his confession
would not lead to the elevation of the charge against him from
murder to capital murder. As noted by the district court, Centry
“has never testified that he operated under such a

m sapprehension.” In addition, Levy testified that he:
“told [Gentry] | would not make a deal with hi munder any
ci rcunst ance. Matter of fact, | think part of the

conversation was t he defendant indi cated that rather than

go to prison he would rather get the death penalty. And

| told himthat | would be happy to accommpbdate him”
The district court credited Levy's testinony, and its credibility
choice is not clearly erroneous. The context in which Levy’s
statenent was nmade supports the district court’s finding that such
statenent did not induce Gentry’'s videotaped confession.

12



denied, 115 S. C. 1977 (1995). In Mann, we rejected an argunent
identical to GCentry's: that whether a defendant initiated any
comuni cation with police is irrelevant because the State had a
duty under the Sixth Anendnent to notify his counsel prior to
engaging in interrogation and obtaining a confession from him
Mann, 41 F.3d at 976. W note that, even if we were inclined and
able to alter our previous rule, a habeas petitioner such as Gentry
woul d not be entitled to have such a new rule applied to his case
unless it were “dictated by precedent existing at the tinme [his]
conviction becane final.” 1d. (quoting Teague v. Lane, 109 S. Ct

1061 (1989)). No such precedent exists.?®

6

Massi ah, Maine, and Brewer, relied on by Gentry, were each rendered
prior to our decisionin Self. See Maine v. Multon, 106 S.C. 477
(1985); Brewer v. Wllianms, 97 S. Q. 1232 (1977); Massiah v. United
States, 84 S.Ct. 1199 (1964). GCentry also relies on Mchigan v.
Jackson, 106 S.Ct. 1404 (1986), but Jackson was considered by this
Court in Mann. Mann, 41 F.3d at 975. Nei t her does Hol | oway v.
State, 780 S.W2d 787, 795 (Tex. Cr. App. 1989), support Centry’s
position. Holloway, a state court decision, would not dictate a
new federal constitutional rule to this Court. And Holl oway was
rendered nore than four nonths after Gentry’ s conviction becane
final, nmeaning that it could not have dictated the rule within the
appropriate tine franme. Finally, we acknow edge that Hol |l oway has
been interpreted to stand for the proposition that, once the Sixth
Amendnent right to counsel attaches, “the police nmay initiate
interrogation only through notice to defense counsel, and a
defendant’s wunilateral waiver of his Sixth Anmendnent right to
counsel is invalid under these circunstances.” Upton v. State, 853
S.W2d 548, 553 (Tex. Cr. App. 1993) (en banc) (enphasis added).
But, because Hol |l oway i nvol ved state-initiated questioning, it does
not necessarily support petitioner’s requested rule that under any
ci rcunst ances a

def endant cannot wunilaterally validly waive his Sixth Amendnent
right to counsel after such right has attached. See State v. Frye,
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In fact, two Suprene Court cases have suggested that
petitioner’s requested rul e should be rejected. First, the Suprene
Court stated in dicta in Patterson v. Illinois, 108 S. . 2389,
2394 (1988)(citation omtted), that if the defendant had invoked
his right to counsel, then the State would have been prohibited
fromquestioning hi mfurther “unl ess the accused hinself initiates
further communication.” Second, the Suprene Court described the
prophylactic rule prohibiting the adm ssion of statenents obtained
in violation of the Sixth Amendnent right to counsel as applicable
when the State initiates the comrunicati on. M chi gan v. Harvey,
110 S. Ct. 1176, 1177 (1990) (“once a crim nal defendant invokes his
Sixth Anmendnment right to counsel, a subsequent waiver of that
right—even if voluntary, know ng, and intelligent under
traditional standards—+s presuned invalid if secured pursuant to

police-initiated conversation”(enphasis added)).’ The extensi on of

897 S.W2d 324, 327 (Tex. C. App. 1995) (applying Holloway to
state-initiated tel ephone conversations); Upton, 853 S.W2d at 553-
54 (“[Here, it is undisputed that each statenent resulted from
police-initiated interrogation.); Hol | oway, 780 S.W2d at 795
(finding Sixth Amendnent violation occurred pursuant to police-
initiated interrogation).

7

We reject Gentry’s argunent that the Harvey | anguage i s i napposite
because Harvey allowed evidence admtted only for inpeachnent
pur poses. Wil e the Harvey deci si on does address the adm ssibility
of a confession for inpeachnent purposes, the distinction between
evidence admtted for inpeachnent purposes and that admtted as
substantive evidence has no bearing on the antecedent question
whether the evidence is obtained in violation of the Sixth
Amendnent .
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the prophylactic rule to exclude voluntary statenents nade in
defendant-initiated conversations with the State is not supported
by the precedent of this CGrcuit or the Suprene Court. Even if
this Court were to create such a newrule, Gentry could not benefit
fromit because the rule did not exist prior to when his conviction
becane final. The district court did not err in refusing to grant
the wit of habeas corpus on this ground. Consequently, the
gquestion is whether, under the totality of the circunstances test,
Centry voluntarily waived his Sixth Amendnent right to counsel
For this purpose we accept the district court’s findings of
hi storical facts, as those findings are not clearly erroneous, see
Mann at 975, and considering the totality of the circunstances, we
conclude, as did the district court, that the waiver was vol untary.
There is sufficient evidence to support the district court’s
finding that Gentry initiated his statenent wwth the police. Davis
testified that Gentry infornmed of fi cer Baker of his desire to speak
with Davis about the offense. Davis also testified that when he
met with Gentry he again informed him of his Mranda rights,
including the right to remain silent and to have an attorney
present. Gentry does not deny that he initiated the comruni cati ons
wth Davis, nor does he claim to have ever requested the
assi stance, presence, or notification of counsel after heinitiated
the communication with Davis. H's only argunent that he did not

validly waive his Sixth Arendnent right to counsel —ether than the
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| egal argunent that he could not validly waive his right to counsel
wi thout notice to counsel—s that he did not initiate the
comuni cation with Levy because Davis suggested t he neeti ng bet ween
Centry and Levy. Hs argunent inplies that a defendant’s
initiation of communications to one State actor does not allow
other state actors to then participate in the communications. W
reject such a distinction. See M chigan v. Jackson, 106 S . C.
1404, 1410 (1986) (“[T]he Sixth Amendnment concerns the
confrontation between the State and the individual.”). Because
Centry initiated the comrunication with the State, never indicated
any desire what soever to speak to his attorney (or have hi mpresent
or notified), and repeatedly disavowed his right to counsel, we
hold that the district court properly found a voluntary and valid
wai ver of his Sixth Amendnent right to counsel.
1. Brady Conpl ai nts

Centry argues that the State inproperly denied himaccess to
excul patory material available to the State at trial, thus
requi ring reversal under Brady v. Maryland, 83 S.C. 1194 (1963).
The Suprene Court held in Brady that the Due Process Clause is
violated when material evidence favorable to the accused is
w thheld from the defense. Brady, 83 S. . at 1196-97. To
establish a violation of Due Process under Brady, a defendant nust
show that (1) the State wthheld evidence (2) which was favorable

to the defense and (3) was material either to guilt or punishnent.
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ld.; Westley v. Johnson, 83 F. 3d 714, 725 (5th Cr. 1996) (citation
omtted). Evidence is material under Brady if there is a
reasonabl e probability that disclosure would have resulted in a
different outcone. Kyles v. Wiitley, 115 S. Ct. 1555, 1565 (1995);
United States v. Bagley, 105 S.Ct. 3375, 3383 (1985). A reasonable
probability is probability sufficient to underm ne confidence in
the outcone. Kyles, 115 S .. at 1566; Bagley, 105 S.Ct. at 3383.
Thus, Gentry nust show the suppression of “favorable evidence
[that] could reasonably be taken to put the whole case in such a
different light as to underm ne confidence” in the outcone. Kyles,
115 S .. at 1566. He fails to neet this burden.

A The m ssi ng pages

CGentry’s trial counsel specifically requested production of
certain pages fromthe State’ s physical evidence file prior to voir
dire. The State refused to produce sone of the specified pages.
The trial court denied Gentry' s request to order the State to
produce the pages, and it declined to review the pages in dispute.
The trial court did, however, specifically order the State not to
destroy or dispose of the disputed pages in order to preserve them
for appeal. The State is now unable to locate forty-two of the
di sputed pages. CGentry argues that the forty-two m ssing pages
from the State’s physical evidence file should be deened to be
excul patory under the adverse inference rule.

The Suprene Court has expressed its unwillingness to inpose an
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absol ute constitutional duty on police to retain and preserve al
material that m ght concei vably be significant evidence. Ari zona
v. Youngbl ood, 109 S. Ct. 333, 337 (1988). Al t hough generally
courts allow an adverse inference to be drawn fromthe destruction
of records, the destruction nust have been commtted in bad faith.
See Vick v. Texas Enploynment Commin, 514 F.2d 734, 737 (5th Cr.
1975). Mere negligence is not enough to trigger the inference. |d.
A simlar adverse inference rule, grounded in the Due Process
Cl ause, nmay be applied agai nst prosecutors in the crimnal context,
and it, too, is only applied if the crimnal defendant can prove
bad faith. See Youngbl ood, 109 S. C. at 337.

Centry suggests that bad faith should be inferred in the
i nstant case because the State failed to preserve evi dence pursuant
to a court order. The State’'s failure to preserve evidence which
it has been ordered to retain mght, in sone cases, be one indicia
of possible bad faith, but all of the surrounding circunstances
must be considered in determ ning bad faith. See, e.g., Wodson v.
Surgitek, Inc., 57 F.3d 1406, 1418 (5th Cr. 1995) (considering
facts surrounding party’s refusal to conply with court orders to
find bad faith). The Brady claim was not raised in state court
(for good reason), and the district court made no express finding
regarding bad faith. Gentry points to two pieces of “evidence” of
the State’s bad faith—ether than the State’'s failure to preserve

the m ssing pages pursuant to court order. First, Gentry accuses
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Levy of |ying about having an open file policy during trial.
Second, he accuses the State of suppressing fromhis counsel “each
and every docunent in its files that reflected [the state]
i nvestigators’ suspicion” of Loftin. Neither claimis supported by
the record.® On the other hand, Shipman’s undi sputed testinony
that the pages in the physical evidence file were all hand- nunbered
and were out of order suggests negligence, not bad faith. W find
that Gentry fails to carry his burden of proving bad faith. See
Youngbl ood, 109 S.Ct. at 337. Wiile the court’s order certainly

obligated the State to retain the now m ssing evidence, and while

8

Levy testified that he had a general open files policy at the tine
of Gentry’'s trial, but that he could not guarantee what GCentry’s
trial counsel did or did not see. In contrast, Podgorski testified
that he had never seen certain specific docunents. The district
court credited Podgorski’s nore specific nmenory but did not find
that Levy had |ied about the policy. W |ikewi se do not viewthe
sonmewhat conflicting testinony as evidence that Levy |ied about the
policy. Centry points to no other “evidence” of Levy's alleged
deceit, and we find none.

Nor does the record support Gentry’s assertion that the State
intentionally suppressed information inplicating Loftin. Centry
cites to Loftin's affidavit to support this assertion. Loftin’s
affidavit is consistent with his testinony. O all of the other
evidence which was withheld from Gentry's trial counsel, only
Hayes’'s statenent inplicates Loftin, and it does so only to the
extent that it repeats the assertion that Loftin told Gentry that

the woods would be a good place to kill soneone. Loftin's
suggestion of the woods as a killing place was before the jury at
trial through Loftin's own testinony. The other suppressed

evi dence i ncludes a report of Loftin’s polygraph test, show ng that
he truthfully answered questions that he was not involved in the
murder of Hamm and taped interviews of Calvin Gentry, Larry
Centry, and Patterson. None of this evidence inplicates Loftin

Thus, we find no record support of an intent to w thhold evidence
inplicating Loftin.
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we do not condone the State’s negligent failure to do so, we reject
Centry’s invitation to extend the adverse inference rule to cases
in which bad faith has not actually been proven.

B. Speci fic evidence

Centry next points to two specific, allegedly excul patory
pi eces of evidence which were withheld fromhimat trial as Brady
violations. This evidence, according to Gentry, was material to
puni shnment because it would have allowed himto rai se doubt about
robbery as the notive for the murder and to raise the possibility
of mtigating circunstances.

First, Gentry conplains that statenents attributed to hinsel f
inthe affidavit of David Travis (Travis) were not nmade avail abl e
to him Travis was an inmate in the Denton County Jail, along with
Centry, in Septenber and early Cctober 1983. Travis testified for
the State during the punishnment phase of Gentry's trial about
conversations he had wwth Gentry in jail regarding Gentry’ s planto
escape and kill his brothers and father for reporting himto the
police. Travis made a witten statenent to the State on Cctober 4,
1983. The State did not provide this statenment to Gentry. GCentry
argues that it was a violation of Brady to withhold Travis’'s
statenent because portions of the statenent repeating three of

Centry’s own statenents are exculpatory. W reject this
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contention. Even if the statement is exculpatory,® it is not

9

Centry does not claimthat he could have i npeached Travis with any
part of his statenent. Instead he points to three particular
statenents that Gentry hinself nmade to Travis, and that Travis
repeated in his statenment to the police, as excul patory. GCentry
told Travis that: (1) Hamm left his billfold on the dashboard
during the nurder; (2) Loftin cane up with the idea of GCentry
killing Honmfor his identification and that Loftin suggested that
he kill Hanmm soon; and (3) Gentry shot Hammthree tines, instead
of two as the autopsy report showed. W doubt that the first two
of these statenents are excul patory at all.

Centry’s statenent that he was in possession of his brother’s
identification and that Hamm left his billfold on the dashboard
does not support an inference that he had no intent to rob Hamm
when viewed in context of the entire statenent. The rel evant
paragraph of Travis’s undi scl osed statenent follows:

“Gentry said that he was using his Dbrother’s

identification for work, but the police found out that he

was living inatrailer over in Krum so it was tine for

himto get out of town. He and [Hamm left in Gentry’'s

car and went to Cklahoma, and spent a day and a night

there. Then they cane back to Gentry’s uncle’s place.

He said the uncle’'s nane is Harold. The uncle cane up

wth the idea of Gentry killing [Hamm] and taking his

identificationto use. Harold saidto Gentry, ‘if you're

going to do it, nows the best tine.” He said that he
could [switch] IDwth [Hamm, and then Harold woul d go

and identify the body as that of Gentry, and this woul d

take the heat off Gentry. Gentry said he was headed out

to do it right then.”

This statenent cannot reasonably be viewed as providing an
i nference that Gentry | acked the intent torob Hoonm Simlarly, no
reasonable juror could view the claimthat Loftin initiated the
idea of killing Hamm for his identification as weakening the
State’s claimof a robbery notive.

W also find it doubtful that a reasonable juror could view
Loftins alleged initiation of the idea to kill Hamnm as a
mtigating circunstance. Mtigating circunstances relevant to
puni shment within the neaning of the Ei ghth Amendnent include
evi dence of “the defendant’s background and character [which w |
support a] belief, long held by this society, that defendants who
commt crimnal acts that are attributable to a disadvantaged
background, or to enotional and nental problens, my be |ess
cul pabl e t han def endants who have no such excuse.” See California
v. Brown, 107 S.C. 837, 841 (1987) (O Connor, J. concurring).
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material. Travis's statenent is not material under Brady because
all of the allegedly exculpatory material is nerely repeated from
Centry hinsel f. CGentry obviously had know edge of the alleged
facts which he conplains were wthheld. A defendant cannot
establish a Brady claimbased on withheld evidence if he already
has know edge of it. See, e.g., WIllians v. Scott, 35 F.3d 159,
163 (5th Cr. 1994), cert. denied, 115 S.C. 959 (1995) ("“A Brady
violation does not arise if the defendant, using reasonable
diligence, could have obtained the information”); Blacknon v.
Scott, 22 F.3d 560, 564-65 (5th Cr.), cert. denied, 115 S.C. 671
(1994) (“The state is not required to furnish a defendant wth
excul patory evidence that is fully available to the defendant or
that coul d be obtained through reasonable diligence”); Duff-Smth
v. Collins, 973 F.2d 1175, 1181 (5th G r. 1992), cert. denied, 113
S.Ct. 1958 (1993); My v. Collins, 904 F.2d 228, 231 (5th Cir.
1990), cert. denied, 111 S.C. 770 (1991). “Brady clainms involve
‘“the discovery, after trial of information which had been known to
the prosecution but unknown to the defense.’ United States v.
Agurs, 427 U.S. 97, 103, 96 S. C. 2392, 2397, 49 L.Ed.2d 342
(1976).” Lawrence v. Lensing, 42 F.3d 255, 257 (5th Cr. 1994).
In Lawence, we quoted with approval the following from United

States v. Jackson, 6 F.3d 911, 918 (2d Cr. 1993): “Evidence is

Loftin"s alleged initiation of the nurder does not fit our
understanding of a mtigating circunstance.
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not ‘suppressed’ if the defendant either knew, or should have
known, of the essential facts permtting himto take advantage of
any excul patory evidence.” Lawence at 257 (citation and internal
guotation marks omtted).?0

Centry next argues that it was a violation of Due Process
under Brady to withhold the statenent of seven-year-old Jame
Loftin (Jame), Harold Loftin s son. Jame’s statenent places
(Harold) Loftin at or near the scene of the crinme on the day of the
murder, in direct contrast to Loftin’s own testinony. Assum ng

that Jam e coul d have been qualified as a w tness!! and woul d have

10

In addition, we also note that Gentry’s clains that Hanm s billfold
was on the dashboard and that he shot Hammthree times were before
the jury in the formof Gentry s confession. Merely cumul ative
evidence is not material under Brady. Further, the allegedly
excul patory portions of Travis’s statenent are i nadm ssi bl e hear say
t hat was not reasonably likely to | ead to adm ssi bl e evi dence. See
Wod v. Bartholonew, 116 S.C. 7, 10-11 (1995) (holding that
i nadm ssi bl e evidence i s not material for Brady purposes); Runbaugh
v. State, 589 S.W2d 414, 417 (Tex. Cr. App. 1979) (hearsay barred
in Texas crimnal proceedings); Porter v. State, 578 S.W2d 742,
748 (Tex. C. App. 1979) (trial court nust abide by rules of
evi dence, including hearsay, in punishnment phase of capital nurder
trial).

11

Al t hough Jam e’s statenent is inadm ssible hearsay, it mght still
be Brady material if there were a reasonable probability that it
coul d have changed the outcone (the death penalty) by leading to
ot her adm ssi bl e evidence. See Wod, 116 S.Ct. at 10-11. Unli ke,
Centry’s own statenents to Travis, there is no indication that
CGentry (or his counsel) knewthat Loftin nmay have been at the crine
scene on the day of the nurder. GCentry points to no source other
than Jam e that could have provided this information. Under Wod,
this Court cannot assune that Loftin hinself would have recanted
and contradi cted hinself when faced with his son’s statenent. See
id. at 10-11. It is possible, though not certain given Jame’s
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testified that Loftin was present at or near the crine scene on the
day of the nurder, GCentry argues that this statenent would have
allowed the jury to infer that Loftin was actually involved in the
murder. He further argues that inplicating Loftin would have had
a tw-fold effect. First, it could have cast doubt on the notive
of robbery. Second, it would have allowed the jury to consider
that Gentry mght not be a future danger if he were l|locked in
prison away from the malignant influence of Loftin. Nei t her of
t hese argunents w thstands exam nati on.

Jame’'s statenent provides evidence only that Loftin (and
Jame) were at or near the scene of the crine on the day of the
mur der . Considering the several witness statenents that GCentry
said he wanted to obtain Hanmm s identificati on—n conjunction with
the fact that Hanmis identification was in the possession of
Centry, Hayes, and Patterson when they were arrested—Jame’s
statenent does not wundermne our confidence in the jury’'s
determ nation that Gentry’s notive for nurderi ng Hanmwas to obtain
his identification. Gentry’'s argunent that there is a reasonable
probability that the jury would have answered the future viol ence

i ssue negatively if they had evidence that Loftin was at the scene

confused nusings during the cassette-taped interview of him that
Centry may have been able to qualify Jame as a witness to testify
that he and his father were fishing at or near the crinme scene on
the day of the nurder.
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of the crime earlier in the day is nmeritless.!?

C. Cumul ative effect of w thheld evidence

Centry argues that the district court erred by parsing the
undi scl osed statenents into their conponent parts and concl udi ng
that each potentially excul patory clause was not material. Wile
the Suprenme Court has held that the cunmulative effect of
undi scl osed evi dence nust be considered as a whole, it noted at the
sane tine that the evaluation of the tendency and force of the
evi dence nust be done itemby item Kyles, 115 S. C. at 1567 n. 10.
Thus, in sections Il. A & B. supra, we evaluated each item of
undi scl osed evi dence separately. Because Gentry is not entitledto
the adverse inference rule, the mssing docunents provide him no
support for a Brady error. Travis' s statenent al so | ends no wei ght
to the cunulative effect of the alleged Brady error. Centry’s
argunent that the State violated the Due Process Cause by
w t hhol di ng materi al, favorable evidence fromhimnust rely solely
on Jame’'s statenent. Qur analysis of the cunulative effect of

Jame’s statenent is the sane as our anal ysis of Jam e’ s statenent

al one. Its adm ssion would not have provided a reasonable
probability of a different punishnment. In summary, viewi ng all of
12

Centry’s inplied argunent is that he would kill soneone because his

uncle told himto. A jury is likely to find this itself to be
evi dence of future dangerousness. There is certainly no reasonable
probability that a reasonable juror would find Gentry | ess cul pabl e
t han def endants who have no such “excuse.” See Brown, 107 S.Ct. at
841.
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the suppressed evidence as a whole, the suppression does not
under mi ne our confidence in the outcone of the punishnent inposed.
See Bagley, 105 S.Ct. at 3383. For these reasons, we find there

was no Brady error.

I1l. Ineffective Assistance of Counsel

Centry argues that the district court erred in denying his
claimof ineffective assistance of trial counsel. To establish
this claim Gentry nust satisfy the two-prong test enunciated in
Strickland v. Washington, 104 S. C. 2052 (1984). First, GCentry
must prove that trial counsel’s performance fell bel owan objective
standard of reasonabl eness as neasured by prevailing professional
norns. |d. at 2064. Second, he nust al so show that a reasonable
probability exists that, but for counsel’s unprofessional errors,
t he outconme woul d have been different. Id.

Rel ying on evidence presented in three evidentiary hearings
before it, and without giving deference to the state habeas court
findings, the district court held that Gentry's trial counsel’s
performance was deficient in, and only in, failing to cast doubt on
the state’s theory that the nurder was commtted during the course
of a robbery. But, the district court held that Gentry failed to
satisfy the second prong of the Strickland test to show prejudice
fromthis deficiency.

On appeal, Gentry restricts his argunent of ineffective
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assi stance to counsel’s presentation of evidence at the sentencing
stage of trial, arguing that the prejudice he suffered was in
recei ving the death penalty i nstead of incarceration. He pointsto
three areas in which his trial counsel’s performance was defi ci ent
and prejudiced him (1) failing to develop the possible role of his
uncle, Loftin, in the nurder; (2) failing to devel op, investigate,
and call witnesses to testify as tomtigating circunstances in his
past; and (3) failing to provide information to and call a nedi cal
expert to testify that he would not be a danger in the future.

A. Harold Loftin's role

Centry argues that trial counsel’s failure to produce evi dence
regarding “the inplications of Harold Loftin’ s involvenent in the
of fense” prejudiced him He suggests two possible reasons this
failure may have prejudiced himat the sentencing stage: the jury
may reasonably have believed that Loftin (1) commtted—er at | east
participated i n—the nmurder, leaving Gentry a | ess cul pable role,
and/or (2) may have influenced Gentry to commt the crine, also
maki ng Gentry | ess cul pable. The State responds that cross-
exam nation of Loftin would not have resulted in Loftin’s adm ssion
of a significant role in Hanmms nurder, that Gentry fails to
establish that any evidence of Loftins alleged role could have
been devel oped i n any ot her manner, and that there is no reasonabl e
probability that the jury would have viewed such evidence as

| essening Gentry’s culpability to the extent that he woul d not be
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a future danger.
1. A direct role in the nurder for Loftin

The record refl ects that boot prints and shotgun shell casings
were | ocated near the scene of the nurder. It also reflects that
there was evidence that Loftin |eft work on the day of the nurder,
that he was wearing boots and carried a shotgun, that Loftin and
his son went fishing at or near the crine scene on the day of the
murder, that Loftin and his wife (Ms. Loftin) were upset shortly
after the time of the nurder, that Loftin and his wife were
concerned that Patterson mght talk to the police, and that Ms.
Loftin destroyed photographs in Hamris wall et after the nurder and
descri bed her plan to claimHami s body as the body of Gentry.

As the district court noted, trial counsel’s decision not to
portray Loftin as a plausible suspect nust be viewed in light of
the situation counsel actually faced. See Bouchillon v. Collins,
907 F.2d 589, 597 (5th Cr. 1990). “We nust ‘indulge a strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e prof essi onal assistance’ and that the ‘chal |l enged acti on

m ght be considered sound trial strategy. Bel ye v. Scott, 67
F.2d 535, 538 (5th Cr. 1995) (quoting Strickland, 104 S. Ct. at
2065), cert. denied, 116 S.Ct. 1438 (1996). GCentry confessed that
he killed Hamm al one. There is no evidence that Gentry ever

repudi ated his confession, to his |lawer or anyone else. GCentry

al so told Hayes, Ms. Loftin, Patterson, and Goodnman that he had
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commtted the nurder with no nention of Loftin’s presence, though
he did indicate that Loftin suggested that the nmurder take place in
a wooded area. The bullets which killed Hanm were .38 cali ber
consistent with the weapon carried by Gentry—~not shotgun shells.
All of the evidence which mght inplicate Loftin in the nurder is
al so consistent with Gentry's version of events. Neither Gentry
nor any ot her witness has ever testified or furnished an affidavit
saying either that Loftin was in fact present at (or participated
in) the nmurder of Hamm or that Gentry (or anyone else) ever so
informed any of Gentry’s | awers. Though there was sone i ndi cation
that Loftin may have |ied about being at the scene of the crine on
the day of the nurder, the statenment placing himat or near the
scene did not inplicate himin the nurder. There is to this day no
evidence that Loftin was present at, or directly participated in,
the murder of Hamm W agree with the district court that
“an agonistic stance toward Loftin mght well have

i nj ected damagi ng evi dence agai nst petitioner. The jury

m ght have heard of [Ms.] Loftin’s destruction of Harmi s

phot ographs from the billfold, and her plan to claim

Hammi s body as the body of Gentry. Such evidence, not

introduced at trial, would have bolstered the state’'s

theory that the object of the nurder was a new identity

for petitioner. . . . [A] strategy to inplicate Loftin

woul d have fortified Gentry’s notive for nmurder w thout

shifting the responsibility for the nmurder convincingly

to Loftin.”
Centry fails to carry his burden of show ng either that counsel’s

performance was deficient in this respect or that any reasonable

probability exists that Gentry woul d not have been given the death
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penalty if his trial counsel had attenpted to inplicate Loftin
directly in the nurder.
2. Loftin’s bad influence

Centry argues that there is a reasonable probability that the
jury woul d not have sentenced himto death if counsel had inforned
the jury of Loftin’s adverse influence on himsince he was a young
t eenager. Centry points to no specific evidence of this bad
i nfl uence on appeal. There is record evidence that Loftin was
involved with Gentry’s burning of a car that Gentry stole froma
nei ghbor. There is also evidence that Loftin gave Gentry advice
about where to kill Hamm and may have given himthe idea to do it.
We agree with the district court that

“[1]n order to have further explored the extent of

[Loftin’s bad] influence, counsel would have been

required to detail joint crimnal enterprises conducted

in the past by Loftin and Gentry. Any margi nal benefit

accruing from such a strategy would have to be wei ghed

agai nst the resulting damage . ”
Because any evidence of Loftin’s bad influence would |ikely have
al so shown Gentry’s own bad acts, Gentry has not shown either that
counsel s performance was deficient in this respect or that there
is any reasonable probability that, by counsel’s addressing
Loftin’s bad influence on him Gentry could have avoi ded the death
penal ty. Centry fails to show either defective perfornmance or

prejudice fromcounsel’s failure to inplicate Loftin directly in

the cri me.
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B. Wt nesses of chil dhood hardship

Centry conplains that trial counsel failed to provide
effective assistance by failing to interview w tnesses and present
mtigating evidence of his chil dhood hardshi ps, including al coholic
parents, childhood physical abuse, attenpted suicide, several
successful suicides in his famly, psychiatric problens from
adol escence, and periodic bl ack-outs since infancy. | neffective
assi stance of counsel results fromcounsel’s failure to interview
W t nesses only where a petitioner denonstrates that counsel woul d
have found wi tnesses to support the defense theory, and that, if
counsel had | ocated and called the wi tnesses, they woul d have been
willing to testify and their testinony woul d have been favorabl e.
See Al exander v. MCotter, 775 F.2d 595, 602 (5th Cr. 1985).

The record shows that Gentry inforned his counsel that he did
not want any of his famly nenbers to testify. A petitioner can
show no defective performance under Strickland by his counsel’s
failure to interview wtnesses whom the petitioner has opposed
having testify. Anmpbs v. Scott, 61 F.3d 333, 348-49 (5th Gr.),
cert. denied, 116 S.Ct. 557 (1995).!® Moreover, the district court
found, on the basis of clearly adequate evidence, that Gentry’'s
trial counsel “were aware of the evidence regarding petitioner’s

traumati zed youth and his nental, enotional, and physi cal problens,

13

Centry fails to point to any nonfamly w tnesses who could have
testified about his chil dhood traunas.
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but made an infornmed tactical choice not to present such evi dence”
based on “the state of Texas |law at the tine of petitioner’s
trial”—years before Penry v. Lynaugh, 109 S.Ct. 2934 (1989) —under
whi ch counsel concluded “‘it would have only hurt him[Gentry].’”
The Court of Crimnal Appeals in its habeas review, and the
district court below, both concluded that this was a reasonable
tactical decision under the circunstances. W agree. See, e.g.,
May v. Collins, 904 F.2d 228, 232 (5th Gr. 1990), cert. deni ed,
111 S .. 770 (1991); id. at 234 (concurring opinion of Judges
Reavl ey and King). Counsel was not defective for failing to
anticipate Penry. 14

Centry has not shown defective perfornmance under Strickland in
this respect.

C. Medi cal expert

CGentry conplains of trial counsel’s failure to retain and
present a nental health expert during the sentenci ng phase because
such an expert could have presented the only scientific testinony
available to the jury on the issue of future dangerousness.
Def ense counsel waited until the last day of trial—er perhaps the

| ast day of the sentencing phase—to have a psychiatrist, Dr

14

Moreover, we note that Gentry’'s failed attenpted escape fromthe
jail was in part for the purpose of killing his father, brother,
and uncle, whom he believed had turned against him H's father
had contacted the authorities, and several of his famly nenbers
testified for the state. Hi s nother was involved in the attenpted
escape and had snuggled a gun to him

32



Taboada, evaluate Gentry. Dr. Taboada net with Gentry one tine,
for no longer than an hour. Counsel did not provide Dr. Taboada
wth Gentry’s nedi cal history, school history, psychiatric history,
or famly history. CGentry argues that he was prejudiced by his
counsel’s failure to provide records and information to Dr. Taboada
because, after having access to the relevant information, Dr.
Taboada (1) was inclined to nodify his original diagnosis to
i nclude possible depressive disorder with genetic basis, (2)
explained that Gentry's famly environnent nmade it difficult to
"break [] through the cell . . . of this anti-social environnent,”
and (3) stated that there was "hope" for Gentry because his
disorder is anenable to treatnent. The State responds that
counsel’s failure to provide records to Dr. Taboada is irrel evant
because Dr. Taboada did not change his diagnosis of sociopathy or
his opinion that Gentry would be a future danger even after he
viewed all of the records. W agree with the State.

Dr. Taboada clearly stated that he would not alter his
di agnosi s of sociopathy and that he still could not di agnose Gentry
W th depressive disorder. He did state that, if he had been
provided the information regarding Gentry’s history, he woul d have
suggested further evaluations of Gentry to determne if he m ght
have sonme sort of genetic depressive disorder in addition to his
soci opat hy. Dr. Taboada was still satisfied that CGentry is a

soci opath, and he explained that a person can simnultaneously have
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soci opathy and a depressive disorder. Dr. Taboada opined that
treatnent of a person with both depressive order and soci opathy
m ght make the person feel better, but he would not say, despite
repeated questions, that the sociopathy could be treated.
According to Dr. Taboada, it is difficult to treat sociopathy, and
the treatnent experience is largely negative.

Dr. Taboada al so stated that, even after the information he
had received from habeas counsel about Gentry, he was still
satisfied with his original diagnosis that Gentry woul d probably
commt violent acts in the future. In response to GCentry's
attorney's question, Dr. Taboada equivocally stated that GCentry
m ght be less likely to commt violent crines while in prison with
proper treatnment and supervision, but he added that such a
statenent was specul ation

Dr. Taboada, described by Gentry’s counsel as defense-
oriented, continues to opine that Gentry will commt violent crines
in the future, with the caveat that if Gentry is locked up in
prison there is a chance to control his violent behavior. But even
this chance is nere speculation. Gentry has failed to show that
there is a reasonable probability that, if counsel had given Dr.
Taboada nore information, his testinony would then have been
hel pful and would have provided a reasonable probability of a
di fferent punishnent.

We reject CGentry’s ineffective assistance of counsel clains.
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Concl usi on
For the foregoing reasons, we AFFIRM the district court’s

denial of Gentry's petition for habeas corpus relief.

AFFI RVED
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