IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40379
Conf er ence Cal endar

Rl CHARD BRENTON TOBI AS,
Pl ai ntiff-Appellant,
vVer sus
TERRY BROWN, District Attorney,
Pol k County; BILLY RAY NELSON,
Sheriff for the County of PolKk,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 9:94-CV-161
© August 24, 1995
Before KING JOLLY, and WENER, G rcuit Judges.
PER CURI AM *
Ri chard Brenton Tobi as appeals the district court's
dismssal of his civil rights suit pursuant to 28 U S. C
§ 1915(d).
The district court may dismss a conplaint filed pursuant to
42 U . S.C. § 1983 if it determnes that it is frivolous; i.e., if

the allegations |ack an arguable basis either in |law or fact.

Nei tzke v. Wllians, 490 U S. 319, 325 (1989). A district

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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court's 8 1915 dismssal is reviewed for an abuse of discretion.

Denton v. Hernandez, 112 S. C. 1728, 1734 (1992).

Prosecutors are imune from§ 1983 suits for acts that are
within the scope of their prosecutorial duties. Inbler v.
Pacht man, 424 U. S. 409, 431 (1976). Prosecutorial immunity has
been extended to a prosecutor's actions in initiating,

i nvestigating, and pursuing a crimnal prosecution. MG uder v.

Necai se, 733 F.2d 1146, 1148 (5th Gr. 1984). Quasi-judicia
conduct, such as a prosecutor's decision whether to file crimnal

charges, is also immune. Jdiver v. Collins, 904 F.2d 278, 281

(5th Gir. 1990).

A sheriff is entitled to the protection of qualified
immunity "if a reasonably conpetent |aw enforcenent agent woul d
not have known that his actions violated clearly established

law." See King v. Chide, 974 F.2d 653, 657 (5th Cr. 1992).

The first step in the analysis of a qualified inmunity
defense is to determ ne whether the plaintiff has stated a
constitutional violation. Id. In a 8 1983 suit, the foundation
of that first step is the principle that liability nust arise out
of a violation of a constitutionally protected right, not nerely
out of tort law. 1d. Tobias does not possess a constitutional

right to have an individual crimnally prosecuted. See diver V.

Collins, 914 F.2d 56, 60 (5th Cr. 1990).

Accordi ngly, Tobias's conplaint |acked a basis in |aw, and
the district court did not abuse its discretion in dismssing it
as frivolous. The district court's warning that additional

frivolous suits could result in sanctions applies as well to the
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filing of frivolous appeals. See e.q., Coghlan v. Starkey, 852

F.2d 806, 811 (5th Cr. 1988); dark v. Geen, 814 F.2d 221, 223

(5th Gir. 1987).
AFFI RVED.



