IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40348
Summary Cal endar

IN THE MATTER OF: A & M Qperating Co., Inc.
d/ b/a Custum Vessel Co.,

Debt or .
THE RALPH M PARSONS CO.
Appel | ant,
vVer sus
SOUTH COAST SUPPLY COVPANY, | NC.
Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(6:93-CV-627)

April 10, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

The plaintiff, The Ralph M Parsons Co. ("Parsons"), appeals
partially the March 29, 1995 order of the district court affirmng
the award by the bankruptcy court to South Coast Supply Conpany,
Inc. ("South Coast") of a materialnen's lien in the anobunt of
$309, 464. 32 on several high pressure vessels constructed by the

bankrupt A & M Qperating Conpany, Inc. d/b/a CustomVessel Conpany,

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Inc. ("CvC'), for Parsons and other CVC clients.!? The anmpount of
the materialman's lien inpressed against the single high pressure
vessel constructed for Parsons is $207,980.00. Parsons chal |l enges
this lien, arguing that the bankruptcy court's findings, affirnmed
by the district <court, are not supported by the record.
Specifically, it disputes whether (a) CVC owned the Parsons's
vessel at the tinme the materialman's lien arose, and (b) South
Coast, the materialman, was in privity wwth CVC
I

In review ng the affirmance by the district court of findings

of fact by the bankruptcy court, we credit the factual findings

unless clearly erroneous. Matter of Reed, 700 F.2d 986, 992 (5th

Cr. 1983). Afinding of fact is clearly erroneous "when al t hough
there is evidence to support it, the reviewing court on the entire
evidence is left with a firmand definite conviction that a m stake

has been commtted."” United States v. United States Gypsum Co.

333 U. S. 364, 395 (1948). The parties agree that in the instant
case the ownershi p of personal property in possession of the debtor
at the tinme of bankruptcy is a question of fact, as is whether

privity existed between the debtor and the putative owner.

The district court's order al so reversed the bankruptcy court
and awarded an additional materialman's |ien against CVC in favor
of South Coast in the anmount of $24,544.72 for sale of material to
CVC from South Coast's general inventory. This lien is not the
subject of this appeal as only the materialman's lien that South
Coast was found to have against the Parsons's vessel has been
appeal ed.



The bankruptcy court found the followng facts. CvC
specialized in building high pressure vessels, such as the one
constructed for Parsons in this case. South Coast was a supplier
of subconponents for these high pressure vessels. Sout h Coast
supplied its custoners with these conponents both from its own
stock and on a special order basis. South Coast did not itself
manuf acture any parts. To fill special orders for its custoners,
such as CVC, South Coast nmintained a relationship with a
manuf acturer of parts, Forged Vessel Connections, Inc. ("FVC').
Under this relationship, South Coast's custoners requiring a
special order item could order from a FVC catal og maintai ned by
South Coast or they could order directly from FVC. Al orders,
whet her placed directly with FVC or with South Coast, were billed
directly to custoners, including CVC, solely through South Coast.
CVC was never directly invoiced for special order conponents by FVC
and CVC never disputedits liability for paynent to South Coast for
special orders filled by FVC but billed by South Coast.

The bankruptcy court found that CVC experienced financial
difficulty in 1992 and was unable to pay South Coast for purchases
of conponents valued at approxi mately $656, 462. 27. Sout h Coast
becane concerned that CVC was about to transfer ownership of
certain unconpl eted vessels to CVC s respective custoners that had
ordered them South Coast therefore filed state court actions
asserting its rights as a materialman to a nechanic's lien on the

vessels built by CVC with South Coast conponents, including the



Parsons' s vessel . In conjunction with these state court suits,
South Coast obtained a prejudgnent order of sequestration
ef fectivel y i npoundi ng nunerous vessel s under construction at CVC s
facilities. The orders of sequestration required the paynent of
$323,218.06 as a condition of replevy of the seized vessels. The
replevy of each individual vessel is dependent upon the dollar
anount of the material supplied by South Coast toward construction
of the vessel.

In January 1993, CVC filed for relief under Chapter 11 of the
Bankruptcy Code. South Coast then renoved the state court | awsuits
to the United States District Court for the Eastern District of
Texas, Tyler Division. Three additional adversary proceedings
concerning the sane basic issues were filed by tw of CVC s
custoners, Parsons and MW Kell ogg Conpany. Because CVC, Parsons
and the MW Kellogg Conpany announced a resolution of their
di sputes in open court, the only issue addressed by the bankruptcy
court concerned whet her South Coast is entitled to a material man's
lien as a supplier to CVC in the construction of various vessels,
i ncludi ng the Parsons's vessel.

The bankruptcy court found that the vari ous vessels subject to
the sequestration order, including the Parsons's vessel, actually
were owned by CVC at the tinme of the sequestration order, and thus

able to be attached by CVC's creditors under Texas law. 2 The

2Par sons does not dispute whether the bankruptcy court
correctly sets forth the test for the |lien under Texas | aw.



bankruptcy court further found that the value of the conponents

used in the Parsons's vessel, and therefore the Texas
constitutional |ien against the Parsons's vessel al one, anmounted to
$207, 980. 00. In finding that the vessels subject to the

sequestration order could be attached, the bankruptcy court
rejected the claimof CVC s custoners that the custoners owned the
various vessels at the tine of sequestration. Parsons premsedits
ownership of the vessel constructed for it by CVC on (a) the
vesting title provisioninits contract wth CVC, and (b) Parsons's
paynments of several hundred thousand dollars to CVC in the nonths
precedi ng CVC s bankruptcy filing. The court reasoned that the
vesting title provision conflicted with a Decenber 16, 1992 |etter
of Parsons's stating that title to the vessel did not transfer
until that date. It further found that the several hundred
t housand dollars paid by Parsons to CVC conpensated CVC not for
conponents supplied by South Coast and incorporated into the
vessels, but for drawings of the vessel and the provision of
certain "head and plate" material.

The bankruptcy court al so turned asi de Parsons's argunent that
because of a lack of privity, South Coast could not qualify as a
materialman. I n so doing, the court found first that CVC was in
privity with South Coast, not FVC, even though South Coast
permtted its custoners, including CVC, to order directly fromFVC.
The court reasoned that because all invoices for conponents

furni shed CVC were submtted to CVC by South Coast, CVC dealt with



Sout h Coast instead of FVC, as Parsons's had asserted, entitling
South Coast to claimthe |ien.
I
The issue on appeal is whether the district court conmmtted
clear error in affirmng the bankruptcy court's factual findings
that (a) CVC owned the vessels at the tinme that the lien in favor
of South Coast arose, and (b) South Coast was in privity with CVC
Havi ng reviewed the record, the briefs of the parties, the opinion
of the bankruptcy court, and the nenorandum opi ni on and order of
the district court, we find that because the bankruptcy court's
factual findings have solid support in the record, the district
court's affirmance of the bankruptcy court's recognition of a
materialman's lien in the Parsons's vessel in favor of South Coast
for $207,980.00 is not clearly erroneous. For the reasons set out
by the district court inits order of March 29, 1995, the judgnent
in favor of the defendant, South Coast Supply Conpany, Inc., is
her eby
AFFI RMED



