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FIFTH O RCU T

No. 95-40123

(Summary Cal endar)

LUCRECI A LYNN MONROCE,

Pl ai ntiff-Appellant,
vVer sus
T. WARNER, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas
(6:94-CV-742)

(June 1, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Pursuant to 42 U.S.C. 8§ 1983 (1988), Lucrecia Lynn Monroe sued
various enployees of the Texas Departnent of Crimnal Justice
("TDCJ") and various officials of the Texas state courts for civil
rights violations. The district court determ ned that her clains
were frivolous and dism ssed her conplaint. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Monroe, an inmate of the TDCJ, stated in her 8§ 1983 conpl ai nt
that the State of Texas had filed a forfeiture action agai nst her.?
The notice of forfeiture had infornmed her that state | aw required
her to respond before the Monday followi ng the twentieth day after
the date of service; otherw se, she would face a default judgnent.
Another inmate, WIlie Ray MDonald, had assisted Mnroe in
preparing her answer and delivered it tothe mailroomto be sent to
the state court. Monroe's answer was nailed eight days after
McDonal d delivered it to the mailroom McDonald later filed a
grievance, contending that the mailroom enpl oyees had interfered
Wi th Monroe's access to the courts by delaying her mailing.

According to Monroe's allegations in her 8§ 1983 conpl ai nt, the
state court granted the State a default judgnent on the sane day
her answer was received, and the State seized $429.30, a
typewiter, and other property belonging to Monroe. McDonal d
prepared a notice of appeal and a notion to set aside the judgnent
on Monroe's behal f. The prison warden, T. Warner, explained to
McDonal d that the prison's regulations required that Monroe subm t
her own court docunents to the mailroomfor mailing to the state
court.

Monroe filed this in forma pauperis 8 1983 suit against
various prison mailroom enployees and the warden (the "prison
defendants"), alleging that they had interfered with her access to

the courts. Monroe also sued the state court judge, the

1 The purpose of the action was to satisfy a restitution requirenent

t hat arose out of her involvenent in a mail fraud schene.
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prosecutors, and the court clerks connected with the forfeiture
action (collectively, the "courthouse defendants"), contendi ng t hat
because the mail fraud schene in which Mnroe allegedly had
participated was not a proper basis for a forfeiture action, the
court house defendants had conspired to seize her property. She
al so all eged that the prison nmailroomenpl oyees had conspired with
the courthouse defendants to deprive her of her property.

A magi strate judge recommended that the district court dismss
Monroe's 8 1983 cl ai ns agai nst the prison defendants as frivol ous
under 28 U. S. C. 8§ 1915(d) (1988) and di sm ss the clains agai nst the
court house defendants under 28 U. S.C. § 1406 (1988).2 The district
court adopted the nmmgistrate's recommendations and dism ssed
Monroe's conpl aint with prejudice.

Fi ve days before the district court dism ssed her § 1983 suit,
Monroe nailed an anended conplaint to the court. In that
conplaint, she alleged that the prison defendants had deni ed her
ri ght of access to the courts, that they had deni ed her due process
by failing to follow prison nmail rules, that the courthouse
def endants had deni ed her due process by failing to give her the
notice allegedly required by state |law once she had filed her
answer, and that the prison defendants and courthouse defendants

had conspired to deprive her of her property. The anended

2 The magi strate judge concluded that, under 8 1406, which governs

actions filed in the wong district, Mnroe should not have sued the courthouse
defendants in the Eastern District of Texas, but should have sued themin the
Sout hern District of Texas. Al though & 1406 pernits transfer to another
district, the nmagi strate judge recommended di sm ssal rather than transfer because
Monroe's clainms were frivol ous.
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conplaint was filed five days after the district court dism ssed
Monroe's suit. Monroe appeals the dism ssal.
|1

Monroe argues that the district court should have consi dered
her anended conpl aint before dismssing her suit.® "A party may
anend the party's pleading once as a matter of course at any tine
before a responsive pleading is served . . . ." Fed. R Cv. P
15(a). After a dismssal, however, a plaintiff my anmend her
conplaint wwth | eave of court only if the district court dism ssed
the conplaint and not the entire action. Whi taker v. Gty of
Houston, 963 F.2d 831, 835 (5th Cr. 1992). In contrast, "[a]
district court's order di sm ssing a conplaint constitutes di sm ssal
of the action when it states or clearly indicates that no anendnent
is possible))e.g., when the conplaint is dismssed with prejudice

." 1d. 1In such cases, the dismssal termnates the right to
anend. | d. Accordingly, the district court's dismssal of
Monroe's conplaint with prejudice termnated both the action and
her right to anmend her conpl aint.

Monroe al so contends that the district court should not have
dism ssed her original clains against the prison defendants
pursuant to § 1915(d) nor her original clains against the
court house defendants pursuant to § 1406. Under § 1915(d), a
district court may dismss an in forma pauperis conplaint as

frivolous if it "“lacks an arguable basis either in law or in

8 We construe liberally the briefs of pro se appellants. Price v.
Di gital Equi pnment Corp., 846 F.2d 1026, 1028 (5th Gr. 1988).
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fact.'" Denton v. Hernandez, 504 U. S 25, _ , 112 S. . 1728,
1733, 118 L. Ed. 2d 340 (1992) (quoting Neitzke v. WIIlianms, 490
usS 319, 325, 109 S. C. 1827, 1831, 104 L. Ed. 2d 338 (1989)).
We review 8§ 1915(d) dism ssals for abuse of discretion. ld. at
1734. Under § 1406, "[t]he district court of a district in which
is filed a case laying venue in the wong division or district
shall dismss, or if it be in the interest of justice, transfer
such case to any district or division in which it could have been
brought.” 28 U . S.C. § 1406(a). W also review 8§ 1406 dism ssal s
for abuse of discretion. Lowery v. Estelle, 533 F. 2d 265, 267 (5th
Cr. 1976). A district court abuses its discretion in dismssing
for frivolousness if anendnment could cure the conplaint of its
frivol ousness. Denton, 504 U.S. at |, 112 S. C. at 1734; Eason
v. Thaler, 14 F.3d 8,9 (5th Gr. 1994); Moore v. Mbus, 976 F.2d
268, 270 (5th Gr. 1992). Consequently, we consider whether
anmendnent woul d have cured the frivol ousness of Monroe's conpl ai nt.

Monroe argues that she could have anended her conplaint to
allege that the courthouse defendants had deprived her of her
property in violation of the Due Process Cl ause by failing to give
her an opportunity to be heard. However, "no constitutional claim
may be asserted by a plaintiff who was deprived of his |liberty or
property by . . . intentional conduct of public officials, unless
the state procedures under which those officials acted are
unconstitutional or state law fails to afford an adequate post-
deprivation renedy for their conduct.”™ Martin v. Dallas County,

822 F.2d 553, 555 (5th Gr. 1987). Mnroe does not contend that
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t he court house def endants act ed under state procedures; indeed, she
argues that they violated state |aw Accordingly, we determ ne
whet her state | aw afforded an adequate postdeprivation renedy.

A defendant in Texas state court nay appeal a default judgnent
on the grounds that she filed an answer. See Davis v. Jefferies,
764 S.W2d 559, 560 (Tex. 1989) ("A default judgnent nay not be
rendered after the defendant has filed an answer."). The state
court docket indicates that Monroe has filed a notice of appeal in
the forfeiture action. Moreover, a Texas prisoner may file a
damages action in state court for the deprivation of property.
Thonpson v. Steele, 709 F.2d 381, 383 (5th Cir.), cert. denied, 464
US 897, 104 S. C. 248, 78 L. Ed. 2d 236 (1983). Consequently,
Monr oe has adequat e postdeprivation renedi es under state |aw, and
t herefore no due process violation occurred.*

Monr oe al so contends that she coul d have anended her conpl ai nt
to allege that, because she was not inforned of when the district
court intended to grant a default judgnent, the prison defendants
deni ed her right of access to the courts. "[A] cause of action may
be stated under 42 U S.C. § 1983 for prison officials' intentional
w thholding of mail destined for the courts, where it is also

alleged that the intentional delay damaged the prisoner's |ega

4 Monroe al so asserts that the courthouse defendants' alleged failure

to follow state forfeiture law in and of itself establishes a due process
viol ation i ndependent of the deprivation of an opportunity to be heard. However,
"unless the [violation of state law] trespasses on federal constitutional
saf eguards, there is no constitutional deprivation." Levitt v. University of
Texas at El Paso, 759 F.2d 1224, 1230 (5th Cr.), cert. denied, 474 U S. 1034,
106 S. . 599, 88 L. Ed. 2d 578 (1985). Because Monroe has adequat e saf eguards
as stated above, the alleged failure to follow state | aw does not establish an
i ndependent constitutional violation
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position." Richardson v. MDonnell, 841 F.2d 120, 122 (5th Gr.
1988); see al so Henthorn v. Sw nson, 955 F.2d 351, 354 (5th Cr.)
("A denial-of-access-to-the-courts claim is not wvalid if a
litigant's position is not prejudiced by the alleged violation."),
cert. denied, ___ US. _ , 112 S. C. 2974, 119 L. Ed. 2d 593
(1992). Monroe contends that her answer as submitted to the state
court arrived intime and entitled her under state lawto notice of
t he judgnent applied against her.® Accordingly, Mnroe does not
make a Ri chardson claim and thus this clai mwas properly di sm ssed
as frivol ous.

Monr oe next argues that she could have anended her conpl ai nt
to state a due process claim based on the prison defendants'
failure to follow nailroom rules. Failure to follow prison
regul ations does not automatically constitute a violation of
constitutional magnitude. Hernandez v. Estelle, 788 F.2d 1154,
1158 (5th Gr. 1986). As we have already di scussed, see supra note
4, Mnroe has adequate state law renedies for the alleged
deprivation of property. Consequently, the mailroom defendants
all eged violation of mailroomrul es does not state an i ndependent

constitutional violation.

5 Monroe cites "Texas R Civ. P. 55(b)(2)" for the proposition that a
def endant who files an answer is entitled to three days' witten notice of the
application for default judgnent. W have found no such provision in Texas | aw.
We note that the Federal Rules of Cvil Procedure provide for such notice. See
Fed. R Civ. P. 55(b)(2) (requiring witten notice of the application for default
judgnent at |east three days prior to the hearing on such application). Texas
I aw, however, provides for specific notice only of the rendering of default
judgnent. See Tex. R Cv. P. Ann. r. 239a (West Supp. 1995). O herw se under
Texas | aw, a defendant who has entered an appearance by filing an answer has only
a general due process right to notice of the default judgnment hearing. LBL Ql
Co. v. International Power Servs., 777 S.W2d 390, 390-91 (Tex. 1989).

-7-



Lastly, Monroe asserts that she could have anended her
conplaint to state a claim against the prison defendants and the
courtroomdefendants for conspiring to deprive her of her property.
Because any alleged deprivation of property did not constitute a
constitutionally cognizable claim any all eged conspiracy to cause
that deprivation also did not riseto the |level of a constitutional
viol ation

In short, Monroe could not have anended her conplaint to
contain any constitutional claimthat has an arguabl e basis in | aw.
Thus, the district court did not abuse its discretion when it
di sm ssed her suit with prejudice and wi thout |eave to anend.

1]
For the foregoing reasons, we AFFIRM the district court's

di smi ssal of Monroe's conplaint with prejudice.®

6 Clai ms | acking an arguabl e basis in |aw are properly dismssed with
prejudice. Gaves v. Hanpton, 1 F.3d 315, 319 (5th Cr. 1993), abrogated on
ot her grounds by Arvie v. Broussard, 42 F.3d 249 (5th Gr. 1994).
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