IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31235
Summary Cal endar

ELLI S GUI LLOT,

Pl aintiff-Appellee
ver sus
ED DAY, Warden; M R W NSTEAD, JR LYN H PI GOIT

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CVv-1832- A

August 6, 1996
Before KING DAVIS, and BENAVIDES, G rcuit Judges.

PER CURI AM *
Defendants Ed Day, Sgt. MR Wnstead, Jr., and Lyn H

Pigott appeal the district court’s decision requiring themto
conply with general discovery requests in a 8 1983 action filed
by Ellis Guillot.
| . Background
Guillot, Louisiana prisoner #87428, proceeding pro se and in

forma pauperis, filed this civil rights conplaint under 42 U S. C

*Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



8§ 1983 agai nst Day, warden of the Washi ngton Correctional
Institute (“WCI”), Wnstead, Pigott, K MGnNnnis, and Dr.
Visitacion Ramrez, all W enployees, alleging that they
violated Guillot’s First and Fourteenth Anendnent rights. In the

def endants’ answer, they raised, inter alia, a qualified imunity

defense. Followng a prelimnary conference, the magistrate

j udge appoi nted counsel to represent Cuillot and all parties
agreed to proceed before the magistrate judge under 28 U S.C. §
636(c). Through counsel, Guillot filed an anmended conpl ai nt
against Richard L. Stadler, Secretary of the Louisiana Departnent
of Public Safety and Corrections, Day, Wnstead, and Pigott,
alleging that they had violated his First and Fourteenth
Amendnent rights by denying himaccess to the courts and
retaliating against himfor filing grievances. Day, Wnstead and
Pigott! filed a notion for summary judgnent which was taken under
advi senent. At the sane tine, the magistrate judge ordered the
defendants to conply with the Guillot’s discovery requests within
two weeks. Day, Wnstead, and Pigott then filed a notion to
quash notice of deposition and the subpoena duces tecum and, on
the sane day, filed a notion for a protective order so that they
woul d not have to conply with the discovery request until the

court had ruled on their qualified imunity defense. Day,

1Servi ce was never nmade on Stadl er.
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W nstead, and Pigott argued that the deposition date was beyond
the cut-off dates prescribed by the court and that their defense
of qualified imunity was pending. The nagistrate judge denied
the notion for the protective order without witten reasons.

Day, Wnstead, and Pigott tinely appeal ed the order of the

magi strate judge verbally entered on Cctober 25, 1995, and
entered on the record on Novenber 16, 1995, requiring defendants

to conply with general discovery requests.

1. Discussion

There are three issues that need to be resolved. The first
is whether this court has jurisdiction over this appeal. The
second issue is whether Guillot has net the hei ghtened pl eadi ng
requi renent by pleading sufficient facts, which, if taken as
true, would overcone the defense of qualified inmmunity. The | ast
i ssue which needs to be resolved is whether the discovery order
i s avoi dabl e or overly broad.

We review the district court’s order for discovery for an
abuse of discretion. “It is well-established that control of
di scovery is commtted to the sound discretion of the district
court and that we will reverse its discovery rulings only if they

are arbitrary or clearly unreasonable.” WIlianson v. United

States Dep’t of Agric., 815 F.2d 368, 373 (5th Cr. 1987).

1. Appellate Jurisdiction




Day, Wnstead, and Pigott contend that this court has
jurisdiction to review the nmagi strate judge’ s di scovery order
because the order has effectively denied themthe benefits of
qualified imunity and, therefore, is an appeal able interlocutory
order. Cuillot contends that we are without jurisdiction to
review the discovery order because the order was “specifically
tailored to uncover only facts necessary to rule on the
defendants’ immunity claim?”

“Odinarily, an order conpelling limted discovery is
interlocutory and not appeal able under the final judgnent rule.”

Lion Boulos v. WIlson, 834 F.2d 504, 506 (5th Gr. 1987)(citing

28 U S.C 8§ 1291). However, in Mtchell v. Forsyth, 472 U S. 511

(1985) the Suprene Court held that orders denying a substanti al
claimof qualified imunity are i medi ately appeal abl e under the
coll ateral -order doctrine. Qualified imunity is an entitlenent
to imunity fromsuit, not a nere defense to liability. 1d. at
526. Therefore, if a qualified imunity defense has not been
ruled on and the discovery order is not |limted, the defendants
are effectively denied their qualified inmunity defense and thus

the order is imedi ately appeal able. Wcks v. Mssissippi State

Enpl oynent Servs., 41 F.3d 991, 994 (5th Cr.), cert. denied, 115

S. . 2555 (1995). “A party asserting a qualified inmunity
defense is not imune fromall discovery, only that discovery
whi ch is avoi dable or overly broad.” 1d. Wen the magistrate
judge cannot rule on the imunity defense w thout first
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clarifying the facts relating to the imunity, and when a

di scovery order is narrowy tailored to uncover only those facts
needed to rule on the immnity claim the order is neither

avoi dabl e or overly broad and, thus, not appealable. 1d. In
this case there is nothing limting the discovery order to facts
needed to rule on the qualified imunity defense; therefore, it
deni es Day, Wnstead, and Pigott the benefits of qualified
imunity. Consequently, we have jurisdiction to exam ne the

di scovery order.

2. The Hei ght ened- Pl eadi ng Requi r enent

Bef ore addressing the scope of the discovery order, we nust
first consider whether Quillot’s pleadings assert facts which, if
true, would overcone the defense of qualified inmunity. Schultea
v. Wod, 47 F.3d 1427, 1433-34 (5th Gr. 1995)(en banc); Wcks,
41 F. 3d at 995. |If the conplaint falls short of this hei ghtened
pl eadi ng standard, the magi strate judge should rule on the
pendi ng notion before any discovery is allowed. Schultea, 47
F.3d at 1434; Wcks, 41 F.3d at 995. “The all owance of discovery
wi thout this threshold showing is i medi ately appeal able as a
denial of the true neasure of protection of qualified imunity.”
Wcks, 41 F.3d at 995. |[If the conplaint satisfies the hei ghtened
pl eadi ng standard, then the magistrate judge may permt limted

di scovery as necessary to clarify the facts upon which the

imunity defense turns. Schultea, 47 F.3d at 1434; Wcks, 41



F.3d at 995.

Day, Wnstead, and Pigott argue that CGuillot has not pled
sufficient facts that, if true, would overcone their clainms of
qualified imunity. Cuillot argues that the magi strate judge’s
order inplicitly denied Day, Wnstead, and Pigott’s claim of
qualified imunity, that he satisfied the hei ghtened pl eadi ng
standard, and that, consequently, the case should be renmanded.
Alternatively, Quillot asks the court to remand the case to the
magi strate judge for an explicit ruling on the defendants’ clains
of qualified imunity or to allow the magistrate judge to tail or
the discovery order to the question of qualified i munity.

a. Deni al of access to the courts claim

In his anended conplaint, Quillot alleged that he has
“effectively” been denied access to the courts because Day and
Pi gott have prevented himfrom participating in the
Adm ni strative Renedy Procedure (“ARP”) process and thus,
prevented himfrom exhausting his adm nistrative renedies.
Quillot elaborated in his opposition to the sunmary j udgnment
nmotion that Day and Pigott “obstructed” his access to the courts.
A deni al -of-access claimis valid only if the litigant makes
a showing that his |egal position was prejudiced by the

deprivation. Henthorn v. Sw nson, 955 F.2d 351, 354 (5th Cr.),

cert. denied, 504 U S. 988 (1992). <uillot has not alleged

specific facts show ng that his |egal position has been



prejudi ced. Absent the allegation of a violation of a
constitutional right, Quillot has failed to allege a valid claim
agai nst Day and Pigott on that ground.

b. Retaliation d ains

In his conplaint, CGuillot alleged that Wnstead and Pi gott
retaliated agai nst himwhen they filed their disciplinary
reports. To prove a retaliation claima plaintiff nust either
produce direct evidence of notivation or allege a chronol ogy of
events fromwhich retaliation may pl ausibly be inferred. Wods

v. Smth, 60 F.3d 1161, 1166 (5th Cr. 1995), cert. denied, 116

S.Ct. 800 (1996). An act notivated by retaliation for the
exercise of a constitutionally protected right is actionable,
even if the act, when taken for a different reason, m ght have
been legitimate. 1d. at 1165. “A prison official may not
retaliate agai nst or harass an inmate for exercising the right of
access to the courts, or for conplaining to a supervisor about a
guard’ s m sconduct.” |d. at 1164. “The plaintiff nust be
prepared to establish that but for the retaliatory notive the
conpl ained of incident . . . would not have occurred.” 1d. at
1166. Cuillot’s pleadings contain specific allegations, which,
if taken as true, would establish a chronol ogy of events
regardi ng actions taken by Wnstead fromwhich retaliation may be
inferred. @iillot did not plead specific allegations against

Pigott, however, which would establish any chronol ogy of events



that woul d suggest retaliation. Therefore, Quillot has satisfied
t he hei ghtened pl eadi ng standard as to this clai magainst
W nst ead.

3. The Di scovery Order

As to QGuillot’s retaliation clains, the question then
becones whether the discovery order issued prior to the court’s
ruling on the qualified imunity defense was avoi dable or overly

broad. See, e.qg., Gaines v. Davis, 928 F.2d 705, 707 (5th G

1991).

Quillot’s interpretation of the magistrate judge’s order as
“narromy tailored” is not supported by the record. The notice
of deposition for Wnstead, Pigott, and two other Wl enpl oyees
did not indicate that the scope of the deposition would be
limted. The acconpanying subpoena duces tecumrequired the
parties to produce a host of itens related to Guillot, related to
the ARP, and the issuance of disciplinary reports. Follow ng an
i n-chanbers conference, which is not included in the record, the
magi strate judge ordered Day, Wnstead, and Pigott to respond to
Guillot’s outstandi ng di scovery request.

On its face, the discovery order appears overly broad. W
find that the district court abused its discretion by ordering
di scovery in this case. Accordingly, we vacate the discovery
order and renmand this case to the district court for further

proceedi ngs consistent with this opinion. On remand the



magi strate may order limted discovery for the purpose of
clarifying facts concerning qualified immunity if it is deened

necessary. See, e.q., Gines, 928 F.2d at 707.

[, Concl usi on

For the foregoing reasons, we VACATE and REMAND.



