IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31220
Summary Cal endar

LI FE | NVESTORS | NSURANCE COVPANY OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

BARBARA F. MURPHY, Individually and as Adm nistratrix on
behal f of Faydria Larae Murphy Estate; M CHELE L. CATQO
LATONYA CATO

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CVv-2280)

April 30, 1996

Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.
PER CURI AM:

Def endant s- Appel | ants appeal the district court's grant of
Plaintiff-Appellee Life Investors |Insurance Conpany of Anerica's
("Life Investors") notion for summary judgnent and denial of
Def endant s- Appel l ants' summary | udgnent notion. Finding no
anbiguity in the termnation and notice provisions of the
Certificate of G oup Life Insurance and that Life I nvestors was not

at fault in the failure to notify, we affirm

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| .

In 1987, Defendant-Appellant Barbara Mirphy ("Ms. Mirphy")
was solicited by her credit card conpany, Anerican Express
("AMEX"), to purchase life insurance for herself and her famly.
M's. Murphy and her husband, Al ford Ray Murphy ("M . Mirphy"), sent
in an application on April 5, 1987 and | ater received a Certificate
of Goup Life Insurance ("Certificate") from AVMEX insuring M.
Murphy for $50,000.1 The Murphys agreed to and authorized
quarterly billing and paynent for the life insurance on Ms.
Mur phy's AMEX credit card.

The Murphys divorced on January 11, 1989. However, they
agreed to continue the life insurance for their children's benefit,
and Ms. Mirphy continued to pay the premuns after the divorce.
Life Investors purchased the group policy from AVEX in February
1993.

M. Mirphy di ed on June 10, 1994. When Ms. Murphy attenpted
to collect the death benefits, Life Investors refused to pay

because M. Mirphy, as an ex-spouse, was no | onger covered.?

! The Murphys never received a copy of the actual insurance
policy.

2 The provision of the Certificate of Goup |Insurance
excluding M. Mirphy states:

The i nsurance of you and your Dependents, if any, who
are Covered Persons under the Policy will term nate on
the first to occur of the dates |isted bel ow

4. for your spouse only:

(© the prem um due date which next follows the
first to occur of: (1) the date you die; or (2) the
date your spouse ceases to be married to you

2



The Murphys' Certificate did contain a provision by which a forner
spouse could continue coverage.? However, the Miurphys never
applied for the continuation of coverage for M. Mirphy, and never
notified AMEX or Life Investors that their marriage had t er m nat ed.

Life Investors filed suit for a declaratory judgnent toratify
its determ nation to deny coverage on Ms. Mirphy's Certificate.
Both sides to the litigation filed notions for summary judgnent.
On Qctober 26, 1995, the district court entered a nmenorandumruling
granting sunmary judgnent in favor of Life Investors, finding that
M. Mirphy was not a "Covered Person"” under the terns of the
Certificate at the tinme of his death, so that death benefits were
not owed by Life Investors. Judgnent was entered in favor of Life
| nvestors that sane day.

1.
We reviewthe district court's sunmary judgnent de novo. Aetna

Casualty & Surety Co. v. Iso-Tex, Inc., 75 F. 3d 216, 219 (5th Cr

3 The relevant provision states as foll ows:

Conti nuation of Insurance for Dependents: |If the
| nsurance of a Covered Person who is a Dependent of
yours woul d term nate:

2. if the Dependent is your former spouse; due to such
person no | onger being married to you;

then such person nmay continue his or her insurance
under the Policy. The continuation will not be
automatic and will only occur if, wthin 31 days of the
date such person's insurance woul d otherw se term nate,
we receive both: (1) a witten application to continue
t hat person's insurance under the Policy; and (2) the
requi red prem um



1996). Defendants-Appellants contend that continuati on of coverage
provision of the Certificate, while clearly requiring notice, is
anbi guous because it does not provide instructions on how or where
to give notice of the divorce in order to continue coverage for the
di vorced spouse. Such anbiguity, they argue, nust be construed in
favor of the insureds. Borden v. Howard Trucking Co., Inc., 454
So.2d 1081, 1089 (La. 1983). In the alternative, Defendants-
Appel lants argue that because the continuation of coverage
provision of the Certificate either intentionally or negligently
fails to provide notice instructions or advice, Article 1772 of the
Loui siana Civil Code applies® so that the notice requirenent is
deened fulfilled and Life Investors nust pay the death benefit for
M. Muir phy.

Qur review of the Certificate reveals no anbiguity in the
notice requirenments of the continuation of coverage provision. As
Def endant s- Appel | ants concede, the provision in question clearly
states that notice by witten application nust be given within
thirty-one days after divorce in order to continue coverage of the
ex- spouse. The "Additional Provisions" section of the Certificate
contains a "Notice of Claim provision which provides the Hone
O fice address in California for notice to be given by or on behal f

of the claimant. Thus, we find that the unanbi guous | anguage of

4 Article 1772 provi des:

A condition is regarded as fulfilled when it is not
fulfilled because of the fault of a party with an
interest contrary to the fulfillnent.

LA. GQv. CooE ANN. art. 1772.



the Certificate provisions provided the Mirphys with sufficient
information to notify the insurer of their intent to continue
coverage after their divorce.

In addition, Article 1772 does not apply in this case. The
Mur phys' failure to notify the insurer after their divorce is not
due to any fault of the insurer, but rather, the Miurphys' failure
to read the Certificate. The Mirphys concede that they were not
aware of the notice requirenent, and thus never attenpted to give
notice to AMEX or Life Investors after they divorced. Therefore,
we find that the district court properly found that Life Investors
did not do anything to prevent the Mirphys from follow ng the
notice requirenent in the continuation of coverage provision of the
Certificate.

L1,
For the reasons articulated above, the judgnent of the

district court is AFFl RVED



