IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31106
Summary Cal endar

PATRI CI A MAZA ANDERSON;, ET AL
Plaintiffs
V.
T & D MACH NE HANDI NG | NC, ET AL
Def endant s

T & D MACHI NE HANDLI NG | NC
Defendant - Third Party Defendant - Appell ant
V.
SBH I NC, doi ng busi ness as Hughes Equip Co
Third Party Defendant - Appellee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV- 3188-K)

May 01, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule



In an action brought against T & D Machi ne Handling, Inc.
("T & D'") to recover damages al |l egedly sustai ned when a forklift
owned by T & D emtted carbon nonoxide funes, T & D appeals the
district court's dismssal of T & Ds third-party clains agai nst
SBH, Inc. d/b/a Hughes Equi pnent Conpany ("SBH'), seller of the

forklift, for lack of personal jurisdiction. W affirm

| . BACKGROUND

On Cctober 21, 1991, T & D, a Ceorgia corporation, purchased
a used propane-powered forklift from SBH, an equi pnent conpany
incorporated in Chio. The sale was nmade at SBH s location in
i o.

Approxi mately three years later, Mele Printing, Inc.,
| ocated in Covington, Louisiana, hired T & Dto off-|load and set
up a printing press manufactured by Hei del berg USA, Inc.
("Hei del berg"). Patricia Maza Anderson and certain others, nost
of whom were enpl oyees of Mele, sued T & D, Heidel berg, and their
respective insurance conpanies in the United States District
Court for the Eastern District of Louisiana to recover damages
allegedly sustained after T & Ds forklift emtted carbon
monoxide fumes. T & D filed a third-party action agai nst SBH
alleging that SBH was at fault for m srepresenting that the
forklift could be safely used indoors, failing to warn of the

dangers of indoor use, and other reasons.
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On May 23, 1995, SBH noved to dismss T & Ds third-party
clains for lack of personal jurisdiction pursuant to Fed. R Cv.
P. 12(b)(2). T & D opposed the notion, arguing that the district
court had personal jurisdiction based on either a stream of
comerce argunent or general jurisdiction. By mnute entry, the
district court granted SBH s notion, ruling that SBH had not had
m ni mum contacts with Loui siana sufficient to support personal
jurisdiction. T & D sought entry of a final judgnent pursuant to
Fed. R Cv. P. 54(b). On Cctober 12, 1995, the district court
granted T & D's notion and entered final judgnent dismssing the
clains against SBH for |ack of personal jurisdiction. One week

later, T & Dtinely filed its notice of appeal.

1. ANALYSI S
The determ nation by a district court that persona
jurisdiction cannot be exercised over a nonresident defendant is
reviewed de novo if the facts are not disputed. Hamv. lLa

C enega Music Co., 4 F.3d 413, 415 (5th Cr. 1993). 1In a

diversity suit, a nonresident defendant is anenable to personal
jurisdiction to the extent permtted by a state court in the

state in which the federal court is |located. WIson v. Belin, 20

F.3d 644, 646 (5th Cir.), cert. denied, 115 S. C. 322 (1994);

Bullion v. Gllespie, 895 F.2d 213, 215 (5th Cr. 1990). Thus, a

federal court sitting in diversity nmay assert persona
jurisdiction over a nonresident defendant if (1) the nonresident

defendant is anenable to service of process under the | ong-arm



statute of the forumstate and (2) the exercise of jurisdiction
under state | aw conports with the Due Process C ause of the
Fourteenth Amendnment. W.I1son, 20 F.3d at 646-47. Louisiana's

|l ong-arm statute extends to the limts of federal due process, so

the statutory and constitutional inquiries nerge. Dalton v. R &

WMarine, Inc., 897 F.2d 1359, 1361 (5th Gr. 1990).

The exercise of personal jurisdiction over a nonresident
def endant conports with due process if (1) the defendant
purposefully availed hinmself of the privilege of conducting
activities within the forumstate, thus invoking the benefits and
protection of its laws by establishing "m ni mumcontacts” wth
the state, and (2) such an exercise of jurisdiction does not
offend "traditional notions of fair play and substanti al
justice." WIson, 20 F.3d at 647 (citations omtted). M ninum
contacts with a forumstate nay give rise to "specific" or
"general" personal jurisdiction. Bullion, 895 F.2d at 216.
Specific jurisdiction is appropriate when the defendant's
"contacts with the forumstate arise from or are directly

related to, the cause of action." WIson, 20 F.3d at 644; see

Burger King Corp. v Rudzew cz, 471 U. S. 462, 474 (1985); Villar
V. Gowey Maritine Corp., 990 F.2d 1489, 1496 (5th Gr. 1993),

cert. denied, 114 S. . 690 (1994). Ceneral jurisdiction is

i nvoked when the nonresident defendant maintains "continuous and
systematic" contacts with the forumstate, even if those contacts
are not directly related to the cause of action. WIson, 20 F. 3d

at 647; Bullion, 895 F.2d at 213. In regard to general



jurisdiction, "[nore contact is required with the forumstate
because the state has no direct interest in the cause of action."”

Bearry v. Beech Aircraft Corp., 818 F.2d 370, 374 (5th Gr.

1987) .

T & D raises two issues on appeal: (1) whether the district
court erred by not finding personal jurisdiction over SBH based
on SBH s placing the forklift into the streamof comrerce; and
(2) whether a finding of personal jurisdiction over SBH was
proper based on SBH s continuous and systematic contacts with
Loui si ana. W exam ne these issues in turn.

A Stream of Commer ce

"The Suprene Court has stated that a defendant's placing of
its product into the stream of commerce with the know edge that
the product will be used in the forumstate is enough to

constitute mninumcontacts.” Ruston Gas Turbines, Inc. V.

Donal dson Co., Inc., 9 F.3d 415, 419 (5th Cr. 1993) (citing

Wrl d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 298

(1980)). Foreseeability is a critical factor in such a stream
of -commerce anal ysis, but not foreseeability per se?-"not the
mere |likelihood that a product will find its way into the forum
State. Rather, it is that the defendant's conduct and connection
wth the forum State are such that he shoul d reasonably

anticipate being haled into court there." Wrld-Wde Vol kswagen,

2 The Suprenme Court has noted that if foreseeability per
se were the criterion, "[e]very seller of chattels would in
ef fect appoint the chattel his agent for service of process. His
anenability to suit would travel with the chattel." Wrld-Wde
Vol kswagen, 444 U.S. at 296.




444 U. S. at 297 (citations omtted). Moreover, it is essential
that the defendant "purposefully avail[ed hinself] of the
privilege of conducting activities within the forum State."

Hanson v. Denckla, 357 U S. 235, 253 (1958). "This purposeful -

avai |l nent requirenent ensures that a defendant will not be hal ed
into a jurisdiction solely as a result of random fortuitous, or
attenuat ed contacts, or of the unilateral activity of another

party." Burger King, 471 U S. at 475 (citations and interna

quotation marks omtted).
T & D contends that SBH is subject to personal jurisdiction
i n Louisiana because SBH placed its products into the stream of

comerce. |In advancing this argunent, T & Drelies on Wrl d-Wde

Vol kswagen, Ruston, and Bean Dredqging Corp. v. Dredge Technol ogy

Corp., 744 F.2d 1081 (5th Gr. 1984). In Wrld-Wde Vol kswagen,

New Yor k residents who purchased an autonobile froma retailer in
New York were injured in Cklahoma a year later while driving to a
new honme. Okl ahoma sought to inpose jurisdiction over the

aut onobi | e manufacturer, the inporter, the New York whol esal e
distributor, and the New York retail dealer. In dictum the
Suprene Court st ated:

if the sale of a product of a manufacturer or

di stributor such as Audi or Vol kswagen is not sinply an
i sol ated occurrence, but arises fromthe efforts of the
manuf acturer or distributor to serve, directly, or
indirectly, the market for its products in other

States, it is not unreasonable to subject it to suit in
one of those States if its allegedly defective

mer chandi se has there been the source of injury toits
owner or others.



Worl d- Wde Vol kswagen, 444 U.S. at 297. The Suprene Court held,

however, that the two defendants at the end of the autonobile
distribution system-the whol esale distributor and the retali
deal er--were not anenable to Cklahoma jurisdiction. |[d. at 299.
The Court distinguished the situation of these two defendants
fromthat of the manufacturer and the inporter. 1d. at 297-98.

In Ruston, the plaintiff's claimarose out of a Mnnesota
manuf acturer's contacts with the forumstate--Texas. On 211
different occasions over a fifteen year period, the manufacturer
shi pped equi pnent directly to locations in Texas, and on several
occasi ons enpl oyees of the manufacturer nmet with custoners in
Texas. W held that the m ni num contacts prong was satisfied
because the manufacturer placed its products into the stream of
comerce. Ruston, 9 F.3d 420-21. |In Bean, a Wshi ngton
manuf acturer introduced thousands of steel castings into the
stream of commerce. Noting that the manufacturer "evidenced no
attenpt to limt the states in which its castings would be sold
and used," we held that the manufacturer had sufficient m ni num
contacts with the forumstate--Loui siana. Bean, 744 F.2d at
1085- 86.

We do not believe that the circunstances of this case
support a finding of purposeful availnent as delineated in Wrld-

Wde Vol kswagen and its progeny. Contrary to the position taken

by T & D, we find that relative to the stream of commerce the
posture of SBH-a dealer in used forklifts--had nore in conmon

with that of the wholesale distributor in Wrld-Wde Vol kswagen




than with that of the manufacturer or the inporter. The scope of
the foreseeable market served by the whol esal e distributor and

the retail dealer in Wrld-Wde Vol kswagen was narrow, as were

the benefits they derived fromthat market. "In contrast, the
rel evant scope is generally broader with respect to nmanufacturers
and primary distributors of products who are at the start of a
distribution system . . . For this reason, [they] nay be
subject to a particular forum s jurisdiction when a secondary
distributor and retail er are not ." Bean, 744 F.2d at 1084

(quoting Nelson v. Park Indus., Inc., 717 F.2d 1120, 1125-26 (7th

Cir. 1983), cert. denied, 465 U. S. 1024 (1984)). T & D argues

that SBH advertises in trade publications that are circul ated
nati onw de and that its custoner |ist "contains addresses of
custoners |ocated all over the country.” This notw thstanding,
in our opinion SBH may be |likened nore readily to a secondary
distributor or a dealer than to a manufacturer at the headwaters
of the stream of commerce.

Moreover, the instant case is distinguishable from Ruston
and Bean. T & D contends that SBH advertised in national
publications, sold one forklift to a Louisiana resident,?® and
made phone calls to Louisiana. The defendant in Ruston was a

manuf acturer with contacts to the forumstate that were nuch nore

3 The forklift sold directly into Louisiana was not the
propane- powered forklift purchased by T & D. In its August 15,
1995 M nute Entry, the district court stated: "SBH was invol ved
in one isolated sale to a Louisiana resident in 1990 for $1, 100
anopunting to .07%of SBH s total revenue for that year." SBH s
sales records indicate that this is the only instance of a direct
sale to a Louisiana resident since the conpany's inception.

8



substantial than SBH s contacts with Louisiana. The defendant in
Bean was a manufacturer that placed thousands of steel castings
into the streamof comrerce. W do not find a manufacturer's
unchecked di spersion of thousands of conponent parts conparabl e
to the activities of a second-hand forklift dealer. A Louisiana
state court recently decided a case involving a California
conpany that sold, rented, and serviced airplanes; the conpany
advertised in national publications that reached Loui si ana
residents and had serviced a California-owned airplane that was
sold to a Louisiana resident and subsequently rented to the

plaintiff's deceased husband. Mayo v. Tillnman Aero, Inc., 640

So. 2d 314 (La. App. 3 Cr. 1994). The state court found that
"[1]f anything, [the defendant's] serving fromtinme to tinme of a
Loui si ana resident seeking pilot training or a Louisiana plane
owner requiring maintenance on his plane would only be a
fortuitous and random contact with Louisiana.” 1d. at 319. W
find that the SBH s contacts with Loui siana were random
fortuitous, and attenuated. W conclude, therefore, that SBH did
not purposefully avail itself of the privilege of conducting
activities within Louisiana such that SBH is anenable to specific
personal jurisdiction in Louisiana.

B. Conti nuous and Systematic Contacts

T & D al so contends that SBH is subject to general persona
jurisdiction in Louisiana. T & D argues that SBH has had
sufficiently continuous and systematic contacts with Louisiana to

constitute a general presence in the state. GCeneral jurisdiction



is proper as long as the defendant's contacts with the forumare
substantial. WIson, 20 F.3d at 649 (citation omtted). 1In
Keeton v. Hustler Magazine, Inc., 465 U S. 770 (1984), the

Suprene Court el aborated on the requirenent that contacts be

"substantial," by reference to the Suprene Court's sem nal case

on point, Perkins v. Benguet Consol. Mning Co., 342 U S. 437

(1952): "In Perkins, . . . [the corporation's] president, who
was al so general manager and principal stockhol der of the
conpany, returned to his hone in Chio where he carried on "a
conti nuous and systematic supervision of the . . . conpany.'"
465 U. S. at 779 n.11. The Keeton Court explains that Chio
jurisdiction was proper because the conpany's files were kept
there, director's neetings were held there, and bank accounts

were mai ntai ned there. | d.

In the case sub judice, the district court found that SBH

did not have sufficiently continuous and systematic contact with
Loui siana to constitute the requisite m ni mum contacts necessary
for general personal jurisdiction. According to the affidavit of
St even Hughes, president of SBH, as summarized by the district
court: "SBH has never been authorized to do business in

Loui siana. . . . never naintained an agent, enployee, office,

bank account, mailing address or tel ephone listing in Louisiana.

never owned i nmovabl e property in Louisiana. . . . never
enpl oyed persons in Louisiana. . . . never entered into a
contract in Louisiana." T & D, however, charged that SBH had had

contact with Louisiana in various ways: SBH advertised in

10



nati onal publications that were distributed in Louisiana; SBH
sold a forklift to a Louisiana resident in 1990; SBH made a
nunber of tel ephone calls and sent faxes to Louisiana;* and " SBH

seens to have transported equi pnent through Louisiana .

T & Drelies on Pedel ahore v. Astropark, 745 F.2d 346 (5th

Cir. 1984), to bolster its contention that SBH s contacts with

Loui si ana were systematic and continuous. |In Pedel ahore, we held

t hat subjecting a nonresident anmusenent park to in personam

jurisdiction in Louisiana was constitutionally perm ssible,
despite the absence of a causal connection between the park and
the incident giving rise to the action, because the "contacts of
Astropark within the State of Louisiana were patently continuous
and systematic." 1d. at 348. The contacts enunerated in

Pedel ahore were as foll ows:

(1) An advertising program ai nmed at Loui si ani ans,

i ncluding the distribution of brochures and thousands
of radio and television spots, together with
advertisenents in local, national, and regional
publications . :

(2) Aticket aSS|gnnent agreenent with all Louisiana
travel agencies . .

(3) The conducti ng of a three- day sem nar in New

Ol eans in Decenber 1982 by the Astropark Marketing

4 In its August 15, 1995 Mnute Entry, the district court
expl ai ned:

T&D cl ai s that because SBH cont acted Loui si ana by

t el ephone and/or facsimle over a four and a half year
period for a total of 313.20 mnutes it has engaged in
"continuous and systematic" contact w th Loui siana.
Even assum ng that each of these contacts was "busi ness
solicitation,"” at nost, SBH s contacts with Loui siana
constituted only .002 percent of its 114,015.90 total

m nutes. Such few contacts do not support a finding of
general jurisdiction.

11



Departnent, ainmed, inter alia, at devel opi ng busi ness
from Loui siana for the Houston operation.

(4) The appointnment of a sales representative with
Loui siana as her area of responsibility.

ld. at 349. By contrast, SBH s contacts with Louisiana are
neager .
W find that SBH s isolated contacts with Loui siana do not

evi dence an "invoking [of] the benefits and protections of its

|aws. " See Hanson, 357 U. S. at 253. At the heart of the general
jurisdiction analysis is the concept of "exchange." Bearry, 818

F.2d at 375. By invoking constructive consent, the concept of
exchange accommobdates both the sovereign interest of the state
and the individual's interest in a fairly accessible forum |d.
"That is, by invoking the benefits and protections of the forums
| aws, the nonresident defendant is seen as "consenting" to being
sued there." 1d. But SBH s contacts with Loui siana--ads in

i ndustry-w de publications, one used forklift sold to a resident,
and a smattering of phone calls--do not add up to the general

busi ness presence found to exist in Perkins and Pedel ahore.

Qur exam nation of SBH s unrelated contacts in Louisiana
| eads us to the conclusion that SBH s contacts were not
sufficiently continuous and systematic to support the exercise of
general personal jurisdiction in Louisiana. W cannot say that
because of these various brief contacts with Louisiana SBH
reasonably shoul d have expected to be sued in Louisiana. These
contacts were not substantial enough to give rise to such an
expectation. Thus, we conclude that the assertion of general
personal jurisdiction over SBH woul d deprive SBH of its due

12



process liberty interest not to be subjected to suit in a distant
forumwith which it has little connection.

Because we hold that SBH did not have sufficient related or
unrel ated m ni num contacts wi th Louisiana, we need not address
whet her the exercise of personal jurisdiction in this case would
be consonant with "traditional notions of fair play and

substantial justice."

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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