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( CA- 95- 348- A

May 14, 1996
Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.
FORTUNATO P. BENAVIDES, Circuit Judge:”
Plaintiffs-Appellants appeal the district court's dism ssal

for lack of subject matter jurisdiction. Finding that Defendant-

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



Appel | ee the National Labor Rel ati ons Board's i npl enentation of the

"bl ocking charge rule”" was not highly arbitrary or beyond the

statutory authority vesting in it by Congress, we affirm
BACKGROUND

Thi s case invol ves consolidated actions to conpel and direct
the Acting Director of Region 15 of the National Labor Relations
Board ("NLRB") to investigate and process a decertification
petition filed by the enployees of Fornosa Plastics Corporation,
Louisiana ("Fornosa") and to investigate a petition for
representation election filed by Fornbsa to determ ne whether the
I nt er nati onal Brotherhood of Teansters, Truck Drivers, Warehousenen
and Hel pers, Local No. 5, APL-CIO (the "Union") continues to
mai ntain majority status anong the bargaining unit enployees of
Fornobsa. Since 1981, the Union has been the coll ective bargaining
representative of Fornpbsa's production and nai ntenance enpl oyees.
Their nost recent collective bargaining agreenent covered the
period from Cctober 1, 1989 through Septenber 30, 1992. A new
agreenent has not been negotiated since 1992.

On January 24, 1995, Fornosa's enployees filed a
decertification petition, supported by 55% of the bargaining unit,
wth the NLRB to decertify the Union and to request that an
el ection be held to determ ne whether the Union is to remain the
bargai ning representative of the Fornosa enployees. The NLRB
declined to take action on the decertification petition, and,

i nstead, inposed the "blocking charge rule"! to delay action during

! Under the "blocking charge rule,"” the NLRB di sm sses or
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t he pendency of unfair |abor practice charges fil ed agai nst Fornosa
by the Union. Then on February 9, 1995, Fornosa filed a petition
for representation election wth the NLRB requesting that a
representation election be held in order to permt Fornosa's
enpl oyees to determ ne whether they still wanted to be represented
by the Union. The NLRB i nforned Fornosa that the "bl ocking charge
rule"” would also delay action on its petition for representation
election pending the resolution of the wunfair |[|abor practice
char ges.

On April 12, 1995, Fornosa's enployees filed a Conplaint for
Mandanmus with the district court, in which they sought to conpe
the NLRB to immediately investigate whether a question of
representation exists at Fornobsa pursuant to the NLRB's mandatory
duty of investigation enunerated in 29 U S.C. 8§ 159(c)(1)(A). That
case was consolidated with the separate suit filed by Fornobsa to
conpel the NLRB to investigate is petition for representation
el ection on May 16, 1995.

On June 20, 1995, the NLRB filed a notion to di sm ss pursuant
to FED. R CQv. P. 12(b)(1) and (6), arguing that the district court
| acked subject matter jurisdiction and that the conplaints failed
to state a claimupon which relief could be granted. On August 1,
1995, the court entered an order granting the NLRB's notion to

dismss and finding that Fornpbsa and its enployees failed to

postpones its investigation of questions concerning representation
during the pendency of certain unfair |abor practice charges or
while the effects of prior unfair |abor practice charges renain
undi ssi pat ed.



denonstrate the exceptional circunstances, established by the
Suprene Court in Leedom v. Kyne? necessary to invoke district
court subject matter jurisdiction to review determ nati ons nade by
the NLRB. Judgnent was entered August 3, 1995. For nosa
subsequently filed a notion for a new trial, which the court
deni ed.
JURI SDI CTI ON TO REVI EW BLOCKI NG CHARGE RULE

Plaintiffs-Appellants assert that the NLRB violated section
9(c)(1) of the Labor Mnagenent Relations Act, 29 USC 8§
159(c) (1) (A), by breaching its duty to consider, investigate and
act upon their decertification petition prior to inposing the
"bl ocking charge rule.” Qur decisioninthis case is guided by our
holding in Bishop v. NLRB, 502 F.2d 1024 (5th Cr. 1974). I n
Bi shop, we set out and explained the limted circunstances under
which federal courts could assune jurisdiction to review NLRB
representati on orders. Specifically, we addressed the issue of
federal jurisdiction with respect to the "blocking charge rule.™
We concl uded that the rul e established by the Suprene Court in Kyne
proposes that courts cannot review a NLRB representation order
unless the NLRB's actions "exceed the scope of its statutory
authority."” 1d. at 1031.

As Pl aintiffs-Appellants point out, our decisions in Tenpl eton

v. Dixie Color Printing Co.® and Surratt v. NLRB* applied the rule

2 358 U.S 184, 79 S.Ct. 180, 3 L.Ed.2d 210 (1958).
3 444 F.2d 1064 (5th Cr. 1971).
4 463 F.2d 378 (5th Gr. 1972).
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of Kyne and determ ned that the NLRB's actions were arbitrary and
in plainviolation of a mandatory section of the Act. However, the
circunstances of the instant case differ. |In Tenpleton, the NLRB
i nposed the "blocking charge rule" w thout determ ning whether it
made sense as applied to the particular facts of the case. As it
turned out, the unfair |abor practices involved in that case were
so ancient that any effects there m ght have been on the enpl oyees

attitude toward the Union had |ong since dissipated. Then in
Surratt, the NLRB applied the "blocking charge rule" after the
unfair | abor practice charges bl ocking the decertification petition
were found totally without nmerit by the trial exam ner follow ng a
full adm nistrative hearing. In both Tenpleton and Surratt we
concluded that the NLRB acted wth a "high degree of

arbitrariness,” which was found to be in violation of the Act and
within the prohibition of Kyne. Bishop, 502 F.2d at 1031.

Qur review of the record in this case, however, reveals that
the NLRB's inposition of the "blocking charge rule" is not
arbitrary or in excess of its statutory powers. The record shows
that the NLRB acted well within the boundaries of its statutory
mandat e by specifically determning that the unfair |abor practice
charges alleged against Fornosa by the Union were substanti al

enough to i npact the election, and woul d thus be detrinental to the

free choice of Fornobsa's enployees.?® To allow federal court

5> Indeed, we note that since the appeal was filed in this
case, the NLRB has issued a decision and order affirmng the
admnistrative |law judge's determ nation that Fornpbsa has engaged
in unfair | abor practices by violating Section 8(a)(5) and (1) of
the Act. See Fornosa Plastics Corporation, Louisiana and CGeneral
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jurisdiction under the facts of this case would circunvent the
Congressional determnation that "the NLRB, and not the courts, is
to be the unpire in representation disputes.” Bishop, 502 F. 2d at
1027 (internal citations omtted). Therefore, because we have
concluded that NLRB did not act wth the "high degree of
arbitrariness" exhibited in Tenpleton and Surratt necessary to
apply the Kyne rule, we find that the district court properly
determined that it had no subject nmatter jurisdiction over
Plaintiffs-Appellants' |awsuit.
CONCLUSI ON

For the reasons articulated above, the judgnent of the
district court 1is AFFIRVED. Def endant s- Appel | ees’ notion to
suppl enent the record is GRANTED

Truck Drivers, Warehousenen and Hel pers Local No. 5, International
Brot herhood of Teansters, AFL-CIO 320 NLRB No. 13 (January 3,
1996) .



