IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31029
Summary Cal endar

In the Matter of: GECRGE J BEARD, JR MELAN E WALKER BEARD
Debt or s

GECRCE J BEARD, JR; MELANI E WALKER BEARD

Appel I ant s

V.

UNI TED STATES TRUSTEE;, PAUL H DAVI DSON;, OUACHI TA VALLEY
FEDERAL CREDI T UNI ON

Appel | ees

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- Cv-2181)

April 3, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Debtors George J. Beard, Jr. and his wife, Ml anie Wl ker
Beard (col lectively, the “Beards") appeal the district court's
af firmance of the bankruptcy court's denial of confirmation of

their Chapter 13 plan and sua sponte dism ssal of their case. W

affirm

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| . BACKGROUND

In 1992 and 1993, the Beards borrowed substantial suns from
the Quachita Valley Federal Credit Union ("Quachita Valley")
through five loans that were variously and partially secured by a
mobi | e honme, a 1986 O dsnobile, a 1992 Ford pick-up truck, and a
boat, notor, and trailer. Wen the Beards defaulted on their
| oans, Quachita Valley instituted | egal proceedings. On March
10, 1994, CQuachita Valley obtained a judgnent on the unsecured
| oans and an order for executory process to foreclose on certain
of the remaining secured | oans.

On June 14, 1994, the Beards filed a petition for relief in
the United States Bankruptcy Court for the Western District of
Loui si ana under Chapter 13 of the United States Bankruptcy Code,
11 U. S.C 88 101-1330. After filing schedul es and an ori gi nal
pl an, the Beards filed an objection to the claimof Quachita
Val | ey, questioning the size of the allowable clains and the
val uation of the collateral securing them The Beards' objection
was noticed for hearing on Septenber 8, 1994--the sane date fixed
for the confirmation hearing on their proposed Chapter 13 pl an.

One week before the schedul ed hearing, Quachita Valley filed
an objection to the Beards' proposed Chapter 13 plan. Quachita
Val |l ey' s objection to confirmation concerned the sane issues
presented by the Beards' objection to Quachita Valley's clains--
t he anobunt of the outstandi ng debt and the value of the

collateral securing that debt.? On the sanme day Quachita Valley

2 Quachita Valley clained that the Beards underval ued the
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filed its objection to the plan, it served notice of the

obj ection on the Beards' counsel. CQuachita Valley served notice
on the Chapter 13 trustee one week |later but did not serve the
Beards personally. On Septenber 6, 1994, the Beards' attorney
filed an Answer and Qpposition to Quachita Valley's objection to
confirmation, containing a request for dismssal based on

i nproper and untinely service.

At the hearing held on Septenber 8, 1994, the Beards argued
that the bankruptcy court should sustain their objection to
Quachita Valley's claimbecause Quachita Valley had not filed a
witten response in opposition to the Beards' objection. The
Beards al so objected to the bankruptcy court's refusal to
di sregard Quachita Valley's objection to confirmation because of
i nproper service. The bankruptcy court ruled that Quachita
Vall ey was not required to file a witten response to the Beards
obj ection and that Quachita Valley's failure to serve the Beards
personal |y was i nconsequential. Over the objection of the
Beards, the bankruptcy court consolidated for hearing the Beards
objection to Quachita Valley's claim Quachita Valley's objection
to confirmation, and confirmation of the Chapter 13 plan. Upon
conclusion of the evidentiary hearing, the bankruptcy court

deni ed confirmati on and sua sponte di sm ssed the Beards' case on

collateral which they wished to retain, overstated the val ue of
the collateral which they proposed to return, and viol ated the

| oan agreenent by failing to provide insurance on the collateral.
Quachita Valley clained that the anbunt of the Beards

i ndebt edness was $54,984.50. The plan that the Beards originally
proposed adnitted a debt of $39,238. 29.
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the grounds that their bankruptcy plan had not been proposed in
good faith as required by 11 U S. C. § 1325(a)(3).

The bankruptcy court's determ nation that the Beards | acked
the requisite good faith was predi cated on several factors. (1)
The Beards filed their petition on the day preceding a schedul ed
sheriff's sale in Quachita Valley's foreclosure proceeding. (2)
Ceorge Beard's candor was called into question when the judge
found several contradictions in his testinony concerning the
ci rcunst ances under which he left one job for a | ower paying one.
(3) George Beard cashed an insurance proceeds check w t hout
authority of Quachita Valley; the check was made out jointly to
hi m and Quachita Valley because it had been issued on a claimfor
damage to a portion of Quachita Valley's collateral--a nobile
home. (4) The Beards pawned other collateral--a boat, notor, and
trailer that were subject to Quachita Valley's security interest-
-and failed to report the transfer in their original filings.
(5) Certain parts of various itens of collateral were damaged or
| ost just prior to filing or during the pendency of the
bankruptcy petition; the nobile hone was danaged and a radi o was
i nexplicably mssing fromtheir pick-up truck. (6) In
contravention of the |oan agreenent, the Beards did not maintain

i nsurance on the collateral.?®

3 Characterizing it as proof of a "binder" and evi dence
of their conpliance with the agreenent, the Beards offered an
i nsurance application and a paynent recei pt. However, the
application expressly stated, "this is not a binder." Moreover,
the Beards represented on the application that their insurance
coverage had not been cancell ed previously, despite George
Beard's own testinony that coverage on the nobile home had been
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The Beards filed a notion for a new trial which was deni ed.
The U.S. District Court for the Western District of Loui siana
affirmed the judgnent of the bankruptcy court in all respects.

Thi s appeal foll owed.

1. ANALYSI S
We review findings of fact by the bankruptcy court under the

clearly erroneous standard and we decide issues of |aw de novo.

In re Eagle Bus Mg., Inc., 62 F.3d 730, 735 (5th Cr. 1995); In
re Christopher, 28 F.3d 512, 514 (5th Gr. 1994). A finding of

fact is clearly erroneous when, although there is enough evi dence
to support it, we are left with a firmand definite conviction

that a m stake has been comm tt ed. Chri stopher, 28 F.3d at 514.

"When the district court has affirnmed the bankruptcy court's
findings, our review for clear error is strict." Eagle, 62 F.3d
at 735.

The argunents advanced by the Beards on appeal nay be
consolidated into three determ native issues. Two issues are
procedural: whether the bankruptcy court erred by conducting the
consol i dated evidentiary hearing although Quachita Valley had not
served the Beards personally; and whether the evidentiary hearing
was i nproper because Quachita Valley had not filed a witten
response to the Beards' objection to Quachita Valley's proof of
claim The third issue is a substantive one: whether it was

error for the district court sua sponte to dism ss the Beards

cancell ed at | east three tines.



case for lack of good faith. W address the substantive issue
first.

A Good Faith

The Beards argue that the bankruptcy court erred as a matter
of law and fact in dismssing their case on a finding that they
had submitted their Chapter 13 plan in bad faith. They contend
that the bankruptcy court erroneously wei ghed the evidence
presented at the hearing on Septenber 8, 1994. The Beards
mai ntain that the court failed to apply the proper standard--the
totality of the circunstances--in arriving at its determ nation
of bad faith. Additionally, because no one raised the issues of
good faith and dism ssal prior to the bankruptcy court addressing
them at the hearing, the Beards contend that they were not given
a reasonabl e opportunity to prepare for trial on these issues.

They concl ude that the bankruptcy court's sua sponte di sm ssal

order was a denial of due process.

We find the Beards' argunents unconvincing. Contrary to the
assertions of the Beards, we conclude that the | ower courts’
conclusions of |law and findings of fact were not in error. The
bankruptcy court applied the appropriate standard in arriving at
its factual determnation and its findings are not clearly
erroneous. It was not inproper for the bankruptcy court to

di sm ss sua sponte the Beards' case for |ack of good faith. The

Beards were not deni ed due process.
A Chapter 13 reorganization plan nust satisfy a nunber of

requi renents in order to qualify for confirmation by the



bankruptcy court. 11 U S.C. 8§ 1325. One of these requirenents
is that the plan nust have "been proposed in good faith and not
by any neans forbidden by law " 11 U S. C 8§ 1325(a)(3).

Al t hough t he Bankruptcy Code does not define "good faith,"” this
court has determ ned that a good-faith anal ysis nust involve the
consi deration of factors such as "the reasonabl eness of the
proposed repaynent plan and whet her the plan shows an attenpt to

abuse the spirit of the Bankruptcy Code." |In re Chaffin, 816

F.2d 1070, 1073 (5th Cr. 1987), nodified on reconsideration on
ot her grounds, 836 F.2d 215 (5th G r. 1988); Public Fin. Corp. v.

Freeman, 712 F.2d 219, 221 (5th G r. 1983). Oher factors have
been cited as relevant to such an analysis, including the
fairness of the plan to the creditor, the timng of the
bankruptcy filings, the debtor's notive in seeking Chapter 13
relief, whether the plan states the debtor's debts accurately,
and the circunmstances under which the debts were incurred. I|n re
Smth, 848 F.2d 813, 817-18 (7th Cr. 1988). W have noted that
bad faith is typically acconpani ed by indicia such as the
unsuccessful defense of a foreclosure action in state court and
al l egations of wongdoing on the part of the debtor. 1Inre

Little Creek Dev. Co., 779 F.2d 1068, 1072-73 (5th G r. 1986)

(hol ding that evidence was insufficient to establish |ack of good

faith in Chapter 11 filing to warrant |ifting automatic stay).
"The party who seeks a discharge under Chapter 13 bears the

burden of proving good faith." 1n re Caldwell, 895 F.2d 1123,

1126 (6th Gr. 1990); see also In re Love, 957 F.2d 1350, 1355




(7th Gr. 1992); Inre Warren, 89 B.R 87, 93 (Bankr. 9th Cr

1988); In re Carver, 110 B.R 305, 311 (Bankr. S.D. GChio 1990).

Bankruptcy Rule 3020(b)(2) provides that if "no objection is
tinely filed, the Court may determ ne the plan has been proposed
in good faith and not by any neans forbidden by | aw w t hout

recei ving evidence on such issues."* Fed. R Bankr. P
3020(b)(2). Were there is an objection, however, "nore than
bare presentation of the plan and provision for paynent
thereunder is requisite." Warren, 89 B.R at 91. Although the
party objecting to confirmation "nmust neet the initial burden of
produci ng evidence in support of his objection, the debtor bears
the ultimte burden of persuasion on the issue of conpliance with
the confirmation criteria contained in 8 1325(a)." Carver, 110
B.R at 311.

Because the requisite good-faith analysis of a proposed
Chapter 13 plan is a fact-intensive inquiry, appellate courts
have recogni zed that this determ nation is best left for
bankruptcy courts to resolve on a case-by-case basis. Love, 957
F.2d at 1355. This court has established that the good-faith
requi rement "nust be viewed in light of the totality of the
ci rcunst ances surroundi ng the confection of a given Chapter 13

plan.” Public Fin. Corp., 712 F.2d at 221. This test entails

4 Use of the perm ssive "may" has been interpreted to
all ow t he bankruptcy court, even w thout objection, to require
t hat evidence be presented as to good faith. Wirren, 89 B.R at
91 (citing In re Cash, 51 B.R 927, 930-31 (Bankr. N.D. Al a.
1985) and In re Hale, 65 B.R 893, 893 & n.1, 897 (Bankr. S.D
Ga. 1986)).




"an exam nation of all of the facts in order to determ ne the
bona fides of the debtor." Chaffin, 816 F.2d at 1074. The
Beards argue that the bankruptcy court did not apply the totality
of circunstances standard. W di sagree.

In this case, the bankruptcy court arrived at its finding
that the Beards filed their reorgani zation plan in bad faith by
carefully wei ghing the evidence presented at the Septenber 8,
1994 hearing. Determnation of a debtor's good faith in
proposi ng a reorgani zati on plan "depends |argely upon the

bankruptcy court's on-the-spot evaluation." Little Creek, 779

F.2d at 1072. At the hearing the bankruptcy court exam ned the
facts surrounding the filing of the Beards' plan. The court
heard testinony froma | oan manager enpl oyed by Quachita Vall ey
and fromboth of the Beards. The bankruptcy court received into
evi dence exhibits presented by Quachita Valley and exhibits
presented by the Beards. Prefacing its decision by noting the
presence of two of the indicia of bad faith identified in Little
Creek--all egations of wongdoing and an i nm nent sheriff's sale,
the court recited a litany of circunstances that pointed to a
| ack of good faith on the part of the Beards.

The bankruptcy court found that George Beard exhibited "a
di sregard of certain obligations incunbent upon hi munder his
| oan obligations . . . .[, that his] testinony as a whol e was
conflicting, [and] his attitude belligerent." The court was
troubl ed by contradictions in George Beard' s testinony concerning

his job change, the necessity of caring for relatives, and danage



to the collateral. The fact that the boat, nmotor, and trailer
had been pawned, and that the radio was m ssing fromthe pick-up
were cited by the court as suggestive of bad faith. The
bankruptcy court pointed to the allegations of wongdoing in
connection with the insurance proceeds check. Particularly noted
by the court was the Beards' failure to maintain insurance on the
col lateral and CGeorge Beard's fal se representation on an
application for insurance that his coverage had not been
cancel l ed previously. W find that the bankruptcy court
considered the totality of the circunstances surrounding the
Beards' proposed plan. Looking at the above evidence we cannot
say that the bankruptcy court's finding that the Beards | acked
good faith in filing their proposed Chapter 13 plan was clearly
erroneous.

Two separate good faith determ nations are at issue in a
Chapter 13 proceeding: whether the debtor filed the petition in
good faith and whether the plan is proposed in good faith. Love,
957 F.2d at 1354. "The finding of a lack of good faith in filing
the petition under Section 1307(c) can lead to the dism ssal and
termnation of the bankruptcy proceedings. . . ." 1d. The
bankruptcy court may dism ss a case for cause at the request of a
party in interest or the United States trustee, 11 U S.C 8§
1307(c), or the bankruptcy court nmay dism ss a case on its own

initiative. In re Hanmmers, 988 F.2d 32, 34-35 (5th CGr. 1993);

Pl easant Poi nte Apartments, Ltd. v. Kentucky Hous. Corp., 139

B.R 828, 832 (WD. Ky. 1992) ("[B]ankruptcy court did not err in
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concluding that it had the authority to dism ss [debtors']
Chapter 11 petitions for cause on its own initiative, wthout a
specific request to do so by [creditors].").

The bankruptcy court also nay address sua sponte the

question of a plan's eligibility. Hanmers, 988 F.2d at 35.

1993). Al though the Bankruptcy Code does not expressly authorize
sua sponte dism ssal, such a result is consistent with the 1986
amendnent to 8 105(a). 1d. at 34-35. That section provides:

The court may issue any order, process, or judgnent
that is necessary or appropriate to carry out the
provisions of this title. No provision of this title
providing for the raising of an issue by a party in
interest shall be construed to preclude the court from
sua sponte, taking any action or nmaking any

determ nati on necessary or appropriate to enforce or

i npl ement court orders, or rules, or to prevent an
abuse of process.

11 U.S.C. §8 105(a). It follows that, where the bankruptcy court
finds bad faith wwth regard to both the petition and the plan,

di sm ssal of the case is not error. |In Love, the Seventh Crcuit
cautioned that "the bankruptcy court should be nore reluctant to
dism ss a petition under Section 1307(c) for lack of good faith
than to reject a plan for good faith under Section 1325(a)."
Love, 957 F.2d at 1356. Neverthel ess, because the bankruptcy
court had "conducted an evidentiary hearing and carefully wei ghed
the evidence before dism ssing the petition under Section
1307(c)," the Seventh G rcuit affirmed the bankruptcy court's

di sm ssal of Love's case. 1d. Simlarly, we find that the

bankruptcy court did not err in dismssing the Beards' case sua

spont e.
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Moreover, in the instant case, sua sponte dism ssal of the

case on the basis of a lack of good faith did not constitute a
deni al of due process. "Due process requires only notice that is
both adequate to apprise a party of the pendency of an action
affecting its rights and tinely enough to allow the party to

present its objections.” Christopher, 28 F.3d at 519. The

Beards' contention that they were not given a reasonabl e
opportunity to prepare for trial on the issues of good faith and
dism ssal is untenable. The Beards had notice of the Septenber
8, 1994 confirmation hearing. Both of the Beards testified at
that hearing. An inplicit prerequisite to the Beards' right to

file was good faith on their part. In re Wnshall Settlor's

Trust, 758 F.2d 1136, 1137 (6th Cr. 1985). On a finding of bad
faith, the bankruptcy court was enpowered to dismss their case

onits own initiative. See Hammers, 988 F.2d at 35; Warren, 89

B.R at 87. Their proposed Chapter 13 plan al so was subject to
the good-faith requirenent. 11 U S.C. 8 1325(a)(3). The Beards
had a full opportunity to articulate how they had conplied with

the Code's good faith requirenent and the bankruptcy court

accorded their argunents full consideration. Cf. In re Omi

Video, Inc., 60 F. 3d 230, 263 (5th Gr. 1995) (finding that

def endants' due process rights were not violated notw thstandi ng
def endants' argunent that their counsel had been surprised by

bankruptcy trustee's oral notion at hearing). W find that,
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under the circunstances of this case, the Beards did not suffer a
deni al of due process.?®

B. Personal Notice and Witten Response

In addition to their good-faith argunent, the Beards raise
two procedural issues. They contend that, because Quachita
Val l ey did not serve the Beards personally with its objection to
confirmati on and because it did not file a witten response to
the Beards' objection to Quachita Valley's proof of claim the
consol i dated hearing was inproper. In light of our discussion
above, we find that these two issues are noot.

The bankruptcy court's finding of bad faith and its
di sm ssal of the Beards' case were not based on any issue raised
by Quachita Valley--either in its objection to the Beards
proposed plan or in the response offered at the hearing to the

Beards' objection to Quachita Valley's proof of claim Quachita

5 We also find that the foll owi ng argunents advanced by
the Beards are without nerit:

They contend that the bankruptcy court's denial of their
request for a continuance was an abuse of discretion. Unless
good cause is shown, notions for continuance are not granted
W t hout agreenent of all parties. Bankr. WD. La. Local Rule
2.1(J). CQuachita Valley did not agree to a continuance; the
court did not abuse its discretion.

The Beards argue that the bankruptcy court commtted
reversible error by denying themthe opportunity to conduct
di scovery. The outcone of the case turned on the issue of the
Beards' good faith. The Beards necessarily were aware of, and
had access to, any information relevant to this issue.

Therefore, they had no need of discovery.

The Beards conplain that the bankruptcy court denied them
the opportunity to nodify their proposed plan. Such a denial is
not an abuse of discretion where the court finds that a | ack of
good faith cannot be cured by nodification. 1n re Beauty, 42
B.R 655, 657 (E.D. La. 1984), appeal disnm ssed, 745 F.2d 53 (5th
Cir. 1984).
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Val l ey' s objection to the Beards' plan concerned the anount of
t he outstandi ng debt and the value of the collateral securing the
debt. At the hearing, the court addressed the issue of bad faith

W t hout pronpting, and it dism ssed the case sua sponte. The

procedural issues raised by the Beards were irrelevant to the

outcone of the case. Therefore, we need not address them

I'11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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