UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-31025
Summary Cal endar

RI CKY D. FERRI NGTON,
Pl ai ntiff-Appellant,

VERSUS

KELLY WARD, Warden,
Def endant Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

( CA- 95- 0740)

June 26, 1996

Before WENER, EMLIO M GARZA and PARKER, Circuit Judges.
PER CURI AM ~

Ricky D. Ferrington pleaded guilty to sinple burglary in a
Loui si ana state court and was sentenced to 12 years’ inprisonnent.

A nunber of other charges were dism ssed and no habitual offender

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local rule 47.5. 4.
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bill was filed in accordance with a plea bargain agreenent. After
state courts affirnmed his direct appeal and denied his application
for post-convictionrelief, Ferrington filed a petition for federal
habeas corpus relief. The district court, adopting the magistrate
judge’s report and recommendations, dism ssed his petition. We
affirm
EXHAUSTI ON OF STATE REMEDI ES

Respondent, Kelly Ward, Warden (“the State”) alleges that
Ferrington’s wit application should be dismssed for failure to
exhaust state renedi es because he did not pursue all state court
appellate renedies on his direct appeal or his first application
for post-conviction relief.

Ceneral ly, the exhaustion requirenent is satisfied if a

claim has “been presented once to the state’s highest

court.” Neverthel ess, the habeas corpus applicant nust

provi de the high state court with “a fair opportunity” to

pass upon the claim Cenerally, that neans that the

habeas corpus applicant nmust “present his clains before

the [state] courts in a procedurally proper nanner

according to the rules of the state courts.”
Dupuy v. Butler, 837 F.2d 699, 702 (5th Cr. 1988)(footnotes
omtted; brackets in original). The state does not specify any
particular issues that it contends were not properly exhausted
The record reveals that Ferrington presented all but two of his
habeas clains in a procedural posture in which the state courts
could consider them thus exhausting the state |aw renedies

regarding the clainms he presented. Two issues presented in this

appeal -- that his counsel threatened himwith a 30-year prison



termif he did not plead guilty and that counsel was ineffective
for meeting with himonly briefly before the plea hearing -- have
not been exhaust ed. However, after a careful record review, we
have determ ned that these two contentions are without nerit. W
therefore decline to nodify the judgnent to allow Ferrington to
exhaust these clainms, as to do so would be a waste of judicial
r esour ces. See Colvin v. Estelle, 506 F.2d 747, 748 (5th Gr.
1975) .
VOLUNTARI NESS OF GUI LTY PLEA

Ferrington contends that his guilty plea was involuntary
because he was not inforned of all of the elenents of sinple
burglary and because there was no factual basis supporting his
pl ea. In Louisiana, sinple burglary is defined as *“the
unaut hori zed entering of any dwelling . . . with the intent to
commt a felony or any theft therein[.]” LA ReEv. STAT. ANN. 8§ 14: 62
(West 1986). Specifically, Ferrington clains he pleaded guilty to
sinple burglary wthout knowing that intent to commt a felony or
theft was one of the elenents of the crine.

A guilty plea is not voluntary unless the defendant has rea
notice of the nature of the charge against him Theriot v.
Wiitley, 18 F.3d 311, 314 (5th GCr. 1994). If the trial record
shows that the defendant understood the elenents of the charge
against him then the court’s failure to inform him of those

el enents does not render the guilty plea infirm Id. Ferrington



points out, correctly, that he was not advised orally on the record
of the intent required for sinple burglary by Louisiana |aw.
However, Ferrington stated at the plea colloquy that he understood
“everything transpiring here today” and his attorney stated that he
was satisfied that Ferrington entered the plea freely and
voluntarily and with an understandi ng of the charge as well as the
consequences of the plea. The Bill of Information, filed five
months prior to the plea hearing, clearly included the required
el enment of intent. Wether a plea is voluntary is determ ned by
considering all of the relevant circunstances surrounding it.
Brown v. Butler, 811 F.2d 938, 940 (5th Gr. 1987). Based on the
witten notice in the Bill of Information, Ferrington’s attorney’s
statenents to the court and Ferrington’s own statenent to the
court, we conclude that Ferrington recei ved adequate notice of the
intent requirenent of his offense prior to pleading guilty.

State courts are under no constitutional duty to establish a
factual basis for a guilty plea prior to its acceptance unless the
j udge has specific notice that such an inquiry is needed. Smith v.
McCotter, 786 F.2d 697, 702 (5th Cr. 1986). Ferrington did not
pl ace the state trial court on notice until the sentencing hearing,
which was held well after the court had accepted his guilty plea,
that an inquiry into the factual basis was necessary.

We find that Ferrington has not shown that his plea was not

voluntarily and know ngly nade.



CONCLUSI ON
Ferrington’s other clainrs do not merit di scussi on.
Ferrington’s notions for appointnent of counsel on appeal and for
rel ease pendi ng appeal are DEN ED.
The district court’s dismssal of Ferrington’s habeas corpus

petition is AFFI RVED



