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JERRY EE. SMTH, Circuit Judge:™

Cedri c Roberson, Troy Cousin, and Darryl Jacobs appeal their
convi ctions and sentences for possession with intent to distribute
cocai ne and conspiracy to acconplish the sane. Finding no error,
we affirm

| .

This case arises out of the guilty pleas and convictions of
Cedric Dwayne Roberson, Troy Anthony Cousin, and Darryl Jacobs.
Three of the ten counts in the indictnent are involved. Count one
char ged Roberson, Cousin, Jacobs, and five others with conspiracy
to possess with intent to distribute 23 kil ograns of cocaine and
252 grans of cocaine Dbase, in violation of 21 U S C
88 841(b)(1)(A) and 846. Count seven charged Cousin and Jacobs
W th possession with intent to distribute 750 grans of cocai ne on
February 4, 1992, in violation of 21 US. C 88 841(a)(1) and
841(b)(1)(B). Count nine charged Roberson with possession with

intent to distribute 1000 grans of cocai ne on Septenber 15, 1992,

! District Judge of the Eastern District of Texas, sitting by designation.

"" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under the limited circunstances
set forth in 5THCQR R 47.5.4.



also a violation of 21 U S C. 88 841(a)(1) and 841(b)(1)(B)
Roberson pleaded guilty to count nine; a jury found Cousin and
Jacobs guilty of counts one and seven.

The conspiracy involved a drug distribution network in Texas
and Loui siana. Roberson, Cousin, Jacobs, and others transported
cocai ne fromTexas to Louisiana and sold it through a group of drug
dealers in the Kenner area (the “Kenner group”). Couriers
typically would drive the cocaine from Houston to New Ol eans,
where the Kenner group then would distribute the drugs at the
retail level. Bryan Kyles was the Houston contact for the Texas
portion of the distribution network (the “Texas group”); Cousin,
Rober son, and Jacobs were involved on the Louisiana side. The
parties communi cated via cellular phones and pagers.

1.

Cousi n and Jacobs’s first argunent is that there was insuffi-
cient evidence to support their convictions. The district court
denied their respective notions for judgnent of acquittal or new
trial on this ground, and we review those decisions de novo
United States v. Sanchez, 961 F.2d 1169, 1179 (5th Cr.), cert.
denied, 506 U.S. 918 (1992). 1In a crimnal case, we will affirm
the jury’'s verdict if a reasonable trier of fact could conclude
fromthe evidence that the el enents of the of fense were established
beyond a reasonabl e doubt, view ng the evidence in the |ight nobst

favorable to the jury’'s verdict and drawing all reasonable



i nferences fromthe evidence to support the verdict. The evidence
presented at trial need not excl ude every reasonabl e possibility of
i nnocence. United States v. Faul kner, 17 F.3d 745, 768 (5th Gr.),
cert. denied, 115 S. C. 193 (1994).

In a prosecution for a drug conspiracy, the governnent nust
prove (1) the existence of an agreenent between two or nore persons
to violate the narcotics laws; (2) that the defendant knew of the
agreenent; and (3) that he voluntarily participated in the
agreenent. United States v. CGonzal ez, 76 F. 3d 1339, 1346 (5th Cr
1996). In a prosecution for possession with intent to distribute,
t he governnent nust prove that the defendant know ngly possessed a
controll ed substance with intent to distribute it. United States
v. Linones, 8 F.3d 1004, 1009 (5th Gr. 1993), cert. denied,

114 S. Ct. 1543, and cert. denied, 114 S. C. 1562 (1994).

A

We first address Cousin’s claimthat there was insufficient
evidence to support his possession and conspiracy convictions.
Wth regard to the possession conviction, he argues that there is
no evidence to support a finding that he possessed cocai ne on the
specific date charged, February 1, 1992. H's contention is quite
sinply that the lack of testinony regarding the specific date is
fatal to the governnent’s case. Wth respect to his conspiracy

conviction, he argues that there is no evidence to support a



finding that he was a “knowi ng” participant in the conspiracy.

The evidence is sufficient to support Cousin’s conviction for
possessi on. Wen the governnent charges a defendant with a crine
using the “on” or “about” |anguage, it is not required to prove the
precise date of the offense if it establishes the general tine
frame in which the crinme occurred. United States v. Hernandez, 962
F.2d 1152, 1157 (5th Cr. 1992); United States v. Tunnell, 667 F.2d
1182, 1186 (5th Gr. 1982). The testinony of Steven Webb, one of
Kyl es’s drug couriers, established that the possessi on occurred on
or about February 5, 1992.1

There is also sufficient evidence to support Cousin’s
conspiracy conviction. Wlter Sharpe testified that he received
cocai ne from Cousi n on four separate occasions. A nunber of other
W t nesses |inked Cousin with known drug deal ers in the Kenner area.
Webb, for exanple, testified that Cousin and Al bert Berniard
travel ed together to Houston to pick up drugs and that Cousin paid
hi m$19, 000 for a kil ogramof cocaine. Finally, Berniard, a Kenner
area drug deal er, had a pager that was billed to Cousin’s address.
There was nore than enough evidence for the jury reasonably to

concl ude that Cousin was a know ng participant in the conspiracy.

1 Webb testified that at one point he had met Cousin at 1916 Franklin
Avenue in New Orleans to sell hima kilogramof cocaine. Both Cousin and a nman
Webb knew as “Duke” were present when he delivered the drugs. On February 5,
1992, a Louisiana state trooper stopped Webb as he was driving fromNew O | eans
to Houston and found $19,724 in his car. Al though Wbb could not pinpoint the
exact date on which he had delivered the cocaine, he did testify that thetraffic
stop occurred the day after the drug transaction and that the noney in his car
had conme from Cousi n.



B

Jacobs’ s sufficiency claimis essentially that the governnent
failed to prove that he either knew of the conspiracy or vol un-
tarily participated in it. At worst, he argues, the evidence
showed that he was at the wong places at the wong tines.
Jacobs’ s argunent on hi s possession conviction is contingent on his
argunent about on conspiracy convictionSShe contends that because
he was not a coconspirator, the evidence nust show that he
personal | y possessed cocaine with the intent to distribute it.

The evidence was sufficient to support Jacobs’s conspiracy
conviction. A conspiracy nmay be proven by circunstantial evidence.
United States v. Leal, 74 F.3d 600, 606 (5th Cr. 1996) (quoting
United States v. Cardenas, 9 F. 3d 1139, 1157 (5th G r. 1993), cert.
denied, 114 S. C. 2150 (1994)). Paul Fisher testified that at
Kyl es’ s behest, he delivered drugs to a nan naned “Duke” SSwhom t he
gover nnment cl ai ned was JacobsSSat Jacobs’s address.? Wbb testified
that “Duke” was present at the drug transaction in early February
of 1992. That testinony supports Jacobs’s conviction, particularly
when it is conbined with the evidence of Jacobs’s friendship with
Kyl es, the evidence that a nunber of drug transactions occurred at
Jacobs’s honme, and the evidence that there were nunerous phone

cal |l s between nenbers of the conspiracy and tel ephone nunbers that

2 Fi sher was unable to identify Jacobs in open court. View ng the evidence
in the light nost favorable to the verdict, however, that could easily be
attributed to the fact that Fisher saw “Duke” only once and for a short period
of tine.



t he governnent |inked to Jacobs.?
L1,

Cousin clains that the district court erred in denying his
motion for a judgnent of acquittal because there was a variance
between the indictnent and the proof. Specifically, he asserts
that the Kenner group was distinct fromthe Texas group. Cousin
argues that the participants in these groups did not overlap and
that the timng of the conspiracies was not a perfect fit. From
this he concludes that the governnent charged one conspiracy but
actual ly proved anot her.

As with Cousin’s sufficiency claim we review the denial of
the notion for acquittal de novo. Sanchez, 961 F.2d at 1179. W
may reverse a conviction when the defendant both proves a vari ance
between the governnment's evidence and the allegations in the
indictment and denonstrates that the variance prejudiced his
substantial rights.* But "[wje nust affirmthe jury's finding that

t he governnent proved a single conspiracy unless the evidence and

%Indeed, it appears that the conspirators had a great deal to talk about
on the phone. Between January 15 and January 17, 1992, there were 25 calls
bet ween Kyl es’ s cel l ul ar tel ephone or his pager and a tel ephone nunber installed
at 1916 Franklin Avenue. The subscriber to that tel ephone nunber was Contrella
Perkins, Jacobs’s common-law wife. Between February 3 and Septenmber 1, 1992,
Kyles called Berniard s beeper 57 tines. Bet ween Novenber 27, 1991, and
April 28, 1992, there were 199 calls between the tel ephone at 1916 Franklin and
Kyl es’ s pager or cell phone. Between February 3 and February 7, 1992, there were
24 cal |l s between the tel ephone at 1916 Franklin and Kyl es’s pager or cell phone.
Bet ween Novenber 29, 1991, and April 20, 1992, Kyles nade nine trips to New
Ol eans and call ed the tel ephone nunber at 1916 Franklin 25 tines.

“United States v. Gaytan, 74 F.3d 545, 552 (5th Cir.), cert. denied, 1996 W
378632 (Cct. 7, 1996); United States v. Morris, 46 F. 3d 410, 414 (5th Cir.), cert.
denied, 115 S. Ct. 2595, and cert. denied, 115 S. C. 2595 (1995); United States v.
Pui g-Infante, 19 F. 3d 929, 935-36 (5th Cir.), cert. denied, 115 S. C. 180 (1994).



all reasonable inferences, examned in the |ight nost favorable to
the governnent, would preclude reasonable jurors from finding a
single conspiracy beyond a reasonable doubt.” United States v.
DeVarona, 872 F.2d 114, 118 (5th Gr. 1989). Anpbng the factors to
be consi dered in determ ni ng whet her a single conspi racy was proven
by the governnent are (1) the existence of a common goal; (2) the
nature of the schene; and (3) whether the participants overl apped.
Morris, 46 F.3d at 415; Puig-Infante, 19 F.3d at 936.

The evidence is sufficient to support a finding of a single
conspiracy. The jury reasonably could have concluded that the
Texas group, which supplied drugs to Louisiana, and the Kenner
group, which sold the drugs to users in Louisiana, were two facets
of a single organization. The success of the Texas group was tied
to that of the Kenner group, as the retail sale of drugs was
necessary to Kyles’'s success as a | arge-scal e whol esal e di stri bu-
tor. See Morris, 46 F.3d at 416. There was al so evi dence that the
two groups had overl appi ng nenberships: Wbb testified that two
menbers of the Kenner group, Cousin and Berniard, went to Houston
to pick up drugs. This is sufficient to prove a single conspiracy;
conplete overlap is not required. Id.

| V.

Cousin argues that he was denied a right to a fair trial by

prosecutorial msconduct during closing argunents. Prior to

closing argunents, the district court excluded the hearsay



testinony of Montero Kelly on grounds that the governnent had
failed to provide sufficient evidence that Kelly was a co-conspira-
tor. Cousin alleges that the following statenments during the
governnent’s rebuttal referred to that excluded evi dence:
But, you know, with this testinony Bryan Kyles is in the
conspiracy. He also points out Walter Sharpe is not
named in the conspiracy, but you can tell by the events
that occurred during the course of the trial that Walter
Sharpe is a conspirator. | submt to you, |adies and
gentl enen, that the nucleus of the conspiracy in which
this defendant, this M. Cousin was involved, it is these
peopl e i n t hese phot ographs, sonme of themwere dealing in
t he Kenner area, sone of themwere small street deal ers,
such as Wal ter Sharpe, and Montero Kelly, and that group.
Sone of them were people Iike M. Cousin and the Pol ks.
Some of them was M. Al bert Bernard, or Berniard, or
what ever he may be, that went in with Cousin to go and
get dope. [Enphasis added.]
The district court denied Cousin’s notion for a mstrial on the

basi s of these statenments.

In general, "[c]Jounsel 1is accorded wde latitude during
closing argunent, and this court gives deference to a district
court's determnation regarding whether those argunents are
prejudicial and/or inflamatory.”" United States v. Mirphy, 996
F.2d 94, 97 (5th Gr.), cert. denied, 510 U.S. 971 (1993). "OQur
task in reviewng a claimof prosecutorial m sconduct is to decide
whet her the m sconduct casts serious doubt upon the correctness of
the jury's verdict." United States v. Kelley, 981 F.2d 1464, 1473
(5th Gr.) (internal quotation marks and citation omtted) (quoting

United States v. Carter, 953 F.2d 1449, 1457 (5th Gr. 1992)),

9



cert. denied, 504 U S. 990 (1992).

Because Cousin objected to these remarks, we inquire whether
they were both inappropriate and harnful, which is equivalent to
review for harmless error. United States v. Sinpson, 901 F. 2d
1223, 1227 (5th Cir. 1990), cert. denied, 510 U S. 983 (1993)
(citing United States v. lredia, 866 F.2d 114 (5th Cr.), cert.
denied, 492 U. S. 921 (1989)). Specifically, we consider “(1) the
magni tude of the prejudicial effect of the statenents; (2) the
efficacy of any cautionary instructions; and (3) the strength of
t he evidence of the appellant['s] guilt."” Kelley, 981 F.2d at 1473
(internal quotation marks and citation omtted). At all tines,
"[t] he coments conpl ai ned of nust be viewed within the context of
the trial in which they are made." United States v. WIllis, 6 F. 3d
257, 264 (5th Cr. 1993) (quoting United States v. Dula, 989 F.2d

772, 776 (5th Gir.), cert. denied, 510 U S. 859 (1993)).

The court did not err in denying a mstrial, because the
governnent’s closing argunent did not refer to the excluded
testinony. As the court pointed out, its prior evidentiary ruling
was sinply that Kelley's hearsay statenents were inadm ssible
because the governnent had failed to prove that Kelly was a
coconspirator. The ruling went no further. The basis for the
governnent’s argunent was not the excluded statenents, but rather

a set of photographs that showed the alleged coconspirators

10



t oget her.

V.

The defendants’ remaining clains relate to alleged errors in
their sentences. W review factual findings for clear error and
interpretations of the sentencing guidelines de novo. See, e.g.,
Gaytan, 74 F.3d at 558; United States v. MCaskey, 9 F.3d 368, 372
(5th Gr. 1993), cert. denied, 114 S. C. 1565 (1994).

A

Roberson clains that the district court’s determ nation of
rel evant conduct violated both the terns of his plea agreenent and
US S G 8 1B1.8, which provides that self-incrimnating inform-
tion given by a defendant in a plea agreenent cannot be used to
determ ne the applicable guidelines range. H's argunent is
essentially that the findings on the total quantity of cocaine
involved in his crime were based on i nformati on he had di sclosed to
t he prosecution before Cousin and Jacobs’s trial. Roberson further
contends that this informati on was not reliable.

The court did not err in using this infornmation to determ ne
Roberson’s gui deli nes range. Whet her it was disclosed to the
governnent beforetrial isimmaterial, for the informati on Roberson
refers to was brought out both in testinony and in the governnent’s
interviews with other defendants. The nenorandum ruling on this

i ssue recogni zed this and specifically cited the testinony as the

11



basis for its findings. No serious question is raised as to
reliability.
B

Roberson next contends that the district court incorrectly
cal cul ated the anmount of drugs it used to determ ne his sentence.
Relying on United States v. Phillippi, 911 F.2d 149 (8th GCr.
1990), cert. denied, 498 U S. 1036 (1991), he argues that the
rel evant conduct testinony failed to provide specific dates and
anounts of delivery.

Phillippi is not controlling inthis circuit, and the instant
case does not require us to decide whether it should be.® The
menorandumruling cited the testinony of Roberson’s codefendants in
determ ning that he was responsible for 12.4 kil ograns of cocai ne.
In so doing, it specifically rejected his argunent that the
testinony had failed to show specific dates and anounts of
delivery.

We find no error in this decision. Even assum ng, arguendo,
that the rel evant conduct testinony did not fix specific dates to
the transactions, it certainly did establish that they occurred
wthinthe tine frame set out in the indictnment for the conspiracy.
Under U.S.S. G 8§ 1B1.3(a)(1)(B), Roberson could be found responsi -

ble for all foreseeable acts in furtherance of the conspiracy, and

5> See United States v. Buckhalter, 986 F.2d 875, 879 (5th Cir.) (holding
that “[t]he Fifth Crcuit has never adopted the Phillippi standard”), cert.
deni ed, 510 U. S. 873, and cert. denied, 510 U S. 875 (1993).

12



under Buckhalter, 986 F.2d at 880, proof that the transactions
occurred during the conspiracy is enough.
C.

Jacobs reiterates Roberson’s second argunent in slightly
different form He clains that Roberson’s drug quantities should
not be attributed to him because he did not nmaintain contact with
Roberson after introducing himto Kyles. This argunent is easily
di sposed of, for it is functionally equivalent to Jacobs’s earlier
contention that there is insufficient evidence to show that he was
a nmenber of the conspiracy. As we noted above, there is sufficient
evidence for the jury to find that Jacobs was a nenber of the
conspiracy. It follows that because a coconspirator is responsible
for any foreseeable acts in furtherance of the conspiracy, see
US S G 8§ 1B1.3(a)(1)(B), the district court’s decision to hold
Jacobs responsi bl e for sone of Roberson’s drug transacti ons was not
error.

D.

Jacobs next argues that the district court erred in finding
foreseeability, i.e., that the anount of drugs in the conspiracy
was foreseeable to him Once again, however, Jacobs’ s contentions
are based on the inplicit assertion that he was not part of the
conspiracy. There is sufficient evidence for the jury to find that
Jacobs was i nvol ved i n the conspiracy, and one properly could infer

that he introduced Kyles to both Roberson and Cousin and that he

13



knew of Kyles's drug schene. That in turn permts an inference
that the quantity of drugs involved in the conspiracy was reason-
ably foreseeable. The district court did not err in attributing
Roberson’s drug quantities to Jacobs.

E

Jacobs also avers that the court erred in denying him a
downward rol e adj ustnent under U . S.S.G 8§ 3B1.2 for his mnimal or
mnor role in the conspiracy. In support of this, he points to the
governnent’s brief in response to Cousin’s notion for acquittal,
noting that that docunent did not identify himas a major player in
t he conspiracy.

Jacobs conspicuously fails to note, however, that it was he
who brought the respective buyers and sellers of cocai ne together
inthe first place. Wthout Jacobs, the transactions sinply could
not have taken place. One who facilitates a drug transaction by
bringing the parties together cannot claimthat he is a “mninmal”
or “mnor” participant nerely by virtue of having not bought or
sold the drugs hinself. See United States v. Trenelling, 43 F.3d
148, 153 (5th Cir.), cert. denied, 115 S. C. 1990 (1995). The
court did not err in finding that Jacobs was not entitled to a
downwar d departure under 8§ 3B1. 2.

F
Cousi n and Roberson contend that the district court should

have applied the rule of lenity in sentencing. That is, they argue

14



that the sentencing disparity in 21 US C 8§ 841(b) between
“cocai ne” and “cocai ne base” or “crack cocaine” is based on an
anbi guous and scientifically neaningless distinction.

This argunent is neritless. As the governnent points out,
this circuit has uniformy rejected challenges to the statutorily
mandat ed sent ence enhancenent for “crack cocaine.”® Even assum ng,
arguendo, that the rule of lenity applies in sentencing proceed-
i ngs, 8 841(b) does not contain the sort of grievous anbiguity that
would require us to invoke it. See, e.g., Chapman v. United
States, 500 U. S. 453, 463 (1991) (holding that rule of lenity does
not apply absent a “'grievous anbiguity or uncertainty'” in the
statute) (quoting Huddleston v. United States, 415 U S. 814, 831
(1974)).

AFFI RVED.

6 See United States v. Cherry, 50 F.3d 338, 344 (5th Gir. 1995) (rejecting
equal protection challenge); United States v. Fisher, 22 F.3d 574, 579 (5th Gir.)
(rejecting Eighth Amendnent challenge), cert. denied, 115 S. C. 529 (1994);
United States v. Howard, 991 F.2d 195, 198 (5th Gr.) (rejecting vagueness
chal | enge), cert. denied, 510 U S. 949 (1993); United States v. Watson, 953 F. 2d
895, 897-98 (5th Cr.) (rejecting equal protection and due process chall enges),
cert. denied, 504 U S. 928 (1992); United States v. Galloway, 951 F.2d 64, 66
(5th Gir.) (sane); United States v. Thomas, 932 F.2d 1085, 1090 (5th Gr. 1991)
(rejecting vagueness chal l enge), cert. denied, 502 U S. 895, and cert. denied,
502 U.S. 962, and cert. denied, 502 U. S. 1038 (1992).
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