UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-30892
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JULI US WARNER MARACALI N,

al so known as “Big Warner”,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(CR-95-004- B- M2)
Novenber 10, 1997

Bef ore W SDOM DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Julius Warner Maracalin pleaded guilty to a nulti-count
i ndi ctment charging himw th conspiracy to possess with intent to
di stribute cocaine base and distribution of cocaine base.? The
district court sentenced him to concurrent 235-nonth terns of

i nprisonnment, to be followed by a five-year term of supervised

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

2 See 21 U.S.C. § 846; 21 U.S.C 841(a)(1); 18 U.S.C. § 2.



rel ease. The district court also inposed a fine of $100, 000.
Judge Stewart granted Maracalin | eave to appeal under the Crim nal
Justice Act.?

First, Maracalin argues in his brief that the district court
erred by refusingto allowhimto withdraw his guilty plea prior to
the court’s acceptance of the plea agreenent. In his reply brief,
however, he concedes that his argunent is forecl osed by the Suprene
Court’s recent decision in United States v. Hyde* (holding that
when the district court has accepted a defendant’s plea but
deferred accepting the plea agreenent, the plea my not be
w t hdrawn unl ess the defendant shows a fair and just reason under
Fed. R Crim P. 32(e)). Thus, we consider his argunent abandoned
and unrevi ewabl e. ®

Second, Maracalin argues that his plea was not know ng and
vol untary because the district court erroneously informed hi mthat
he had t he burden of proving that he was not guilty if he chose to
proceed to trial. Evenif the district court commtted the all eged
error, it did not affect Maracalin’ s substantial rights. On three
occasions during the plea colloquy, Miracalin stated that he
understood that it was the governnent’s burden to prove guilt
beyond a reasonabl e doubt. Under these circunstances, we cannot

conclude that the district judge's isolated remark to the contrary

218 U.S.C. & 3006A
4117 S. . 1630 (1997)

5> See United States v. Misquiz, 45 F.3d 927, 931 (5th Cir
1995); see also United States v. A ano, 507 U. S. 725, 733 (1993).
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was a material factor in his decision to plead guilty. Because his
substantial rights were not affected by the alleged error, his
argunent nust fail.

Third, Maracalin argues that the district court, in violation
of Fed. R Cim P. 11(e), participated inproperly in the plea
negoti ations. Though Maracalin points to various statenents nade
by the district court that all egedly denonstrate i nproper judicial
participation, none of the conpl ai ned-of statenents suggests that
the court encouraged himto enter a particular plea. W find no
violation of Rule 11(e).

Fourth, Maracalin argues that his conviction and sentence
cannot stand because he received i neffective assi stance of counsel .
“Aclaimof ineffective assistance of counsel generally cannot be
addressed on direct appeal unless the claimhas been presented to
the district court; otherwise, there is no opportunity for the
devel opnent of an adequate record on the nerits of that serious
all egation.”® Although the record may be devel oped adequately on
the nerits to resolve sonme of Maracalin’s ineffectiveness clains,
it is not devel oped adequately to resolve all of them As such, we
decline to address the matter on direct appeal. Accordi ngly,
Maracal in’s notion to suppl enment the record on appeal with aletter
relating to this issue is denied.

Finally, Maracalin argues that the district court erred by
ordering him to pay a fine of $100,000 wthout first making

specific factual findings as to his ability to pay such a fine. W

6 United States v. Navejar, 963 F.2d 732, 735 (5th Cir. 1992)
3



have stated that “when a sentencing court adopts a PSR which
recites facts showing limted or no ability to pay a fine, the
gover nnment must cone forward with evi dence show ng t hat a def endant
can in fact pay a fine before one can be inposed.”’” The sentencing
court nust make findings as to the defendant’s ability to pay.® In
this case, the PSR indicated that Maracalin would not have any
money with which he could pay a fine. W remand to the district
court with instructions to neke the requisite findings as to
Maracalin’s ability to pay the fine. W note, however, that our
case law plainly states that a finding of indigence does not
necessarily preclude the inposition of a fine.® That is, upon
remand, the district court may nake specific findings that the
defendant is indigent, but nonethel ess properly inpose a fine.1

The defendant’s conviction and sentence are AFFIRVED. That
portion of the judgnent inposing the fine is VACATED and t he case
is REMANDED to the district court for further proceedings.

" United States v. Fair, 979 F.2d 1037, 1041 (5th Cr. 1992)
8 United States v. Hodges, 110 F.3d 250, 252 (5th Cir. 1997)
 United States v. Altimrano, 11 F.3d 52 (5th Cr. 1993)

10 See Hodges at 252.



