IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30582

RI CHARD L. W LSON,
Pl ai ntiff-Appellant,
vVer sus
RI CHARD L. STALDER; C. MARTI N LENSI NG
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. 94-CV-736
(Cctober 19, 1995)
Bef ore H G3d NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Richard L. WIlson, an inmate of Hunt Correctional
Center (HCC) has requested | eave to appeal in fornma pauperis
(IPFP) fromthe district court's grant of sunmmary judgnment to the
defendants in his civil rights action. W grant the notion,
reverse the district court's judgnent, and remand the cause for
further proceedings.
Wlson alleged in his verified civil rights conpl aint that

he, a nonsnoker, has been exposed to environnental tobacco snoke

(ETS) ever since he was arrested in 1983. He alleged that this

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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has caused hi m headaches, nausea, and "shortage" of breath,

al t hough he never had any health problens before. WIson alleged
that he has repeatedly asked doctors, the warden, and ot her
prison policy-makers either to change the policy which allows
snoking in the inmate living areas or to house himin a
nonsnoki ng area. He alleged that nedical doctors at Charity
Hospital in New Ol eans have told himthat his health probl ens
are caused by ETS and that his nedical records al so show this.

Wl son alleged further that prison officials have exposed
himto | evels of ETS which pose an unreasonable risk of danage to
his future health. He asserts that they have acted with
del i berate indifference, which constitutes cruel and unusual
puni shment. As defendants, WIson naned Warden C. Martin Lensing
(the Warden) of Hunt Correctional Center (HCC) and Richard
Stal der, Secretary of the Louisiana Departnent of Public Safety
and Corrections. W Ison requested a restraining order to prevent
future violations of his rights. He also requested conpensatory
and punitive damages, including conpensation for his future
medi cal expenses.

Wl son attached to his conplaint a copy of an adm nistrative
remedy proceedi ng (ARP) request which he sent to the Warden.
Therein, WIson conpl ained that, although Stal der had approved a
policy that inmates are prohibited fromsnoking in bed and in
ot her desi gnated no-snoking areas, the policy is not being
enforced. He stated that snoking i nmates have 33 "butt cans" per
section in the bed area and 10 cans in the TV area of his dorm

The defendants filed copies of the rel evant ARP docunents.
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Lensing stated in his response, dated Decenber 28, 1993, that
because nost of the inmates snoked, the adm nistration did not
intend to change its policy of allowing themto snoke in their
dornms. Stalder's response to the ARP was that the Warden's said
policy was acceptable to him

Lensing and Stalder filed a notion for summary judgnent with

a "Statenent of Undisputed Facts,"” a nenorandum and vol um nous
exhibits. Anong their exhibits were Wlson's prison nedica
records, affidavits of Dr. Frank D enst and HCC Deputy Warden
Mari ana Leger, and HCC s rel evant policy statenents.

Wl son al so noved for sunmary judgnment, with a supporting
menor andum and nunerous exhibits, many of which were duplicates
of the defendants' exhibits. However, he did not attach his own
affidavit or state that his nenorandum which alleges facts, was
made under penalty of perjury, 28 U S . C. 8§ 1746. Although he did
not specifically refer to defendants' "Statenent of Undi sputed

Facts," he controverted several of its avernents.

The magi strate judge recommended granting sunmary j udgnment
to the defendants, apparently crediting their supporting
materials, including their "Statenment of Undi sputed Facts." The
magi strate judge found that Wl son "suffers from sei zures,
hypertensi on, angina, vision inpairnment and has experienced
shortness of breath during exertion." The nmagistrate judge found
further that Wl son has not conpl ai ned of or been treated for
respiratory problens, and has not conplained to prison nedical

personnel regardi ng exposure to ETS. Crediting Dr. Dienst's

affidavit, the magi strate judge found that Wlson's "heal th
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probl ens are not the result of exposure to ETS," and that his
assertion that his health is declining as a result of ETSis
specul ation. |d.

The magi strate judge found that, assum ng WIson "has been
exposed to ETS as all eged, the summary judgnent evi dence showed
that the defendants have responded with policies and regul ations
designed to mnimze the risk of adverse health effects as a
result of exposure to ETS." |In support, the magistrate judge
relied on the fact that dorm Fox 7 is snoke-free, w thout
adverting to Wlson's assertion that this is a special
paramlitary unit. The magistrate judge noted that snoking in
Fox 2, where Wlson is confined, is now restricted to the dayroom
during limted hours. The magistrate judge also relied on

Wl son's adm ssion that "he did not request a transfer to a

snoke-free area, . . . because there would be nore restrictions
on his liberty in that area." |In conclusion, the magistrate
judge stated: "Despite [WIlson's] assertion that these policies

and regul ations are not rigorously enforced, the evidence in the
record is insufficient for a reasonable factfinder to concl ude
that their admnistration is so ineffective that it constitutes
deli berate indifference to [WIlson's] serious nedical needs."

Wl son filed objections to the magi strate judge's report,
pointing out that it is undisputed that his health has worsened
during his confinenent. He also asserted that "[mnedical opinion
that ETS is harnful to persons so exposed is overwhel m ng and
that harmis increased trenendously when serious pre-existing

condi tions, such as suffered by Wlson, are present." He relies
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on his summary-judgnent nmeno and attached exhibits, several of
whi ch are newspaper and nagazine articles stating that ETS

i ncreases the risk of death from heart disease and | ung cancer.
W/l son noted that his assertion that 85%of the inmates in his
dorm snoke and that nost of them snoke in the living area, is
unrefuted. He averred that there are material facts in dispute,
i.e., whether HCC s policy is sufficient to elimnate concerns
about ETS and whether the policy is being enforced properly.

Wl son contended that it would be unsound legally to hold
that he cannot assert his ETS claimuntil after his life is
shortened by the exposure to ETS. He asserted that, considering
t he nedi cal evidence, it would be erroneous to hold that his
claimis only speculation. WIson argued that the defendant's
claimthat ETS does not contribute to his declining health is
mere specul ation. The district court, adopting the nagistrate
judge's report, granted the defendants' summary-judgnent notion
and denied WIson's.

Wl son requests that this court grant him| eave to appeal
| FP. To obtain such | eave, he nust denonstrate that he is
i npecuni ous and that he will present a nonfrivolous issue on

appeal. Carson v. Polley, 689 F.2d 562, 586 (5th Cr. 1982). An

appeal is not frivolous under 28 U.S.C. 8§ 1915(a) if it "invol ves

| egal points arguable on their nerits.” Howard v. King, 707 F.2d

215, 220 (5th Cr. 1983) (citations and quotation marks omtted).
Wl son contends that the district court erred by granting
summary judgnent to Stalder and Lensing. He requests this court

to order themto "establish a snoke free dorn(s) as needed to
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protect WIson, and other non-snokers, from ETS exposure and the
health risk caused by such exposure.” As he conceded el sewhere
in his brief and in his objections to the nmagi strate judge's
report, however, WIson can seek relief only for hinself, not for

other inmates. Coon v. lLedbetter, 780 F.2d 1158, 1160 (5th G r.

1986) .

Wl son contends that he is entitled to reversal on grounds
that Stal der and Lensing have been deliberately indifferent to
his health and safety. "WIson asserts that the fact that
exposure to ETS generally, and [of] previously ill persons
specifically, is a serious health problemis overwhel m ng,

general |y accepted by all nedical experts. He argues that
appel l ees' deliberate indifference is shown by their failure to
enforce their policy concerning ETS. He states that he "is
confined to a small area with snokers all around him snoking
excessively." He iterates his assertion that the current
policies would not sufficiently rid the inmates' |iving areas of
ETS even if they were enforced, because snoking is allowed in

tel evision roons which are not partitioned off fromthe rest of
the living areas.

Rul e 56(c), Fed. R Cv. P., provides that the district
court shall render summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw To avoid sunmary

j udgnent, the opposing party "by affidavits or as ot herw se
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provided in this rule, nust set forth specific facts show ng that
there is a genuine issue for trial." Fed. R Cv. P. 56(e); see

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). This

court's standard of review of a sunmary-judgnent ruling is the
sane as the district court's, and it nust be based on the

evi dence which was presented in the district court. See Sanders

v. English, 950 F.2d 1152, 1159 (5th G r. 1992).
This court has held that litigants, even if pro se, cannot
oppose notions for summary judgnent with unsworn statenents.

Gordon v. Watson, 622 F.2d 120, 123 (5th Gr. 1980). WIlson's

verified conplaint, neverthel ess, may be considered as summary-

j udgnent evidence. RTC v. Starkey, 41 F.3d 1018, 1024 (5th Cr

1995).

Wl son contested appel |l ees’ unsworn "Statenent of
Uncontested Facts" with his own such statenent and his nmenorandum
in support of his own notion for summary judgnent. These,
together with the sworn allegations of WIlson's conplaint, show
that the district court erred by granting sunmary judgnment to the
appellees. Dr. Denst's statenent that WIlson's "nedical
problenms [do] not arise from. . . being exposed to tobacco
snoke, " cannot be dispositive of Wlson's clains, because
"unsupported . . . affidavits setting forth ultimte or
conclusory facts and conclusions of law are insufficient to
ei ther support or defeat a notion for sunmary judgnent." Galindo

v. Precision Anerican Corp., 754 F.2d 1212, 1216 (5th GCr. 1985).

In (WIllard) Wlson v. Lynaugh, 878 F.2d 846, 849 (5th

Cr.), cert. denied, 493 U S. 969 (1989), this court held, in a
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case involving an ETS claim that "conditions of confinenent
whi ch expose inmates to . . . identifiable health threats
inplicate the guarantees of the Eighth Anendnent." The court
held that "the district court did not abuse its discretion in
dismissing [that] case under [28 U.S.C.] 8§ 1915(d) as frivol ous

because it is duplicative," but cautioned that "this decision has

limted significance in terns of stare decisis." 1d. at 851.

In Helling v. MKinney, 113 S. . 2475, 2481 (1993), the

Court rejected the prison officials' contention "that only
deli berate indifference to current serious health problens of
inmates is actionabl e under the Ei ghth Anendnent." The Court
affirmed the Ninth Crcuit's holding "that McKinney state[d] a
cause of action . . . by alleging that petitioners have, with
deli berate indifference, exposed himto |evels of ETS that pose
an unreasonable risk of serious damage to his future health."
Id. The Court held that upon remand, MKi nney "nust al so
establish that it is contrary to contenporary standards of
decency for anyone to be so exposed against his wll and that
prison officials are deliberately indifferent to his plight."
1 d.

Wl son also asserted in his conplaint that his exposure to
ETS since being incarcerated had caused hi m headaches, nausea,

and shortness of breath. See Weaver v. O arke, 45 F. 3d 1253,

1256 (8th Gr. 1995) ("Waver alleges deliberate indifference to
his existing ill health."). He stated that he has repeatedly
asked the doctors, the Warden, and other prison policy-nakers

either to change the policy which allows snoking in the innmate
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living areas, or to house himin a nonsnoking area. W]Ison
asserted that physicians at Charity Hospital in New Ol eans have
told himthat his health problens are caused by ETS. He all eged
further that the defendants, with deliberate indifference, have
exposed himto |l evels of ETS which pose an unreasonabl e risk of
damage to his future health.

The ARP record filed by appell ees shows that WI son
conplained to themthat the restricted-snoking policies were not
being enforced. Specifically, WIson conplained that inmates in
his dorm kept butt cans by their beds, where they snoked in
violation of the posted policy. Warden Lensing replied that they
did not plan to change their policy of allow ng snoking in the
living areas of the dorns. Stalder denied relief, stating that
the warden's position was acceptable to him Al though the policy
was revised on June 29, 1994, after Wlson filed suit, appellees
summary-j udgnent materials do not contradict WIson's assertion
that this policy is not being enforced. This assertion has been
brought to appellees' attention by WIlson's nenorandum and ot her
material he filed in support of his summary-judgnent notion.
Because there are genuine issues relative to material facts, the
district court should not have granted sumrary judgnent to

appel l ees. See Sanders v. English, 950 F.2d at 1154-55.

REVERSED AND REMANDED



