IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30581

DAVI D HERW G ROBERT KOPROWEKI ;

DI ANE VI ETRI,
Pl aintiffs-Appellants,

ver sus

MARI NE SHALE PROCESSORS | NC.

MARI NE SHALE PROCESSORS TECHNI CAL

SERVI CE, | NC.
Def endants-Third Party
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(92-CV-2753-C)

August 7, 1996
Bef ore GARWOOD, HI GG NBOTHAM and BENAVI DES, Circuit Judges.”’

PER CURI AM

Plaintiffs-appellants (plaintiffs) filed this suit against
def endant s- appel | ees (defendants), Marine Shale Processors, Inc.
(MsP) and Marine Shal e Processors Techni cal Services, Inc. (MSPTS),
alleging that the defendants, plaintiffs' forner enployers,

breached certain contracts of enploynent with the plaintiffs. The

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



jury returned a verdict in favor of the plaintiffs, but the
magi strate judge, before whomthe case was tried by consent of the
parties, granted judgnent for defendants as a matter of |aw and
dismssed the plaintiffs' clains. The sole issue advanced by
either side on this appeal is whether there was sufficient evidence
adduced at trial to support the jury’'s verdict on liability. W
reverse the judgnent for defendants and remand with direction to
enter judgnent consistent with the jury's verdict.
Facts and Proceedi ngs Bel ow

MSP is a famly-owned corporation that reprocesses and
recycles industrial waste. In March of 1990, MSP hired Gordon
McDonal d (McDonal d) for a termof three years as Vice President of
Sal es and Marketing.! |In order that McDonald m ght perform his
contractual duties, the President of MSP, Jack Kent, Sr., created
MSPTS, a separate conpany established to handl e the sal es function
of MSP under an agency agreenent between the two conpani es.

Accordingly, in early to md-1990, MDonal d approached the
three plaintiffs based on the recomendations of a headhunting
firm Plaintiffs contend that, at the time they were so

approached, they had serious reservations about going to work for

. McDonal d, whose terns of enpl oynent were docunented i n a seven
page witten contract, possessed the following "Duties":

"Vice-President of Sales agrees to direct all sales
activities on behalf of principal, including but not
limted to the hiring, training, supervision and firing
of sales personnel." (footnote omtted).
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MSPTS because of the controversial reputations of MSP and Jack
Kent. MDonald testified that he was aware of these reservations,
and that he attenpted to nake his offers of enploynent attractive
despite these controversi al reput ations. Utimately, the
plaintiffs did accept offers of enploynent at different tines
bet ween May and June of 1990.

At the time of their respective decisions to accept MSPTS s
offers of enploynent, the plaintiffs each received a letter and
"offer summary" from MDonald confirmng the oral offers of
enpl oynent. These "of fer summari es" included i nformation regardi ng
t he enpl oyees' respective start dates, salaries, and, in the cases
of plaintiffs David Herwg (Herwig) and Robert Koprowski
(Koprowski), car allowances, bonus incentives, and nedica
benefits.? Vietri and Koprowski signed these "offer summari es" and
returned themto McDonald. The |etters containing these sunmari es
stated that, "It is agreed, however, that neither this offer of

enpl oynent, its acceptance, nor the summary of benefits attached

2 All three plaintiffs were questioned regarding these "offer
summaries" at trial. Diane Vietri (Vietri) testified that the
"of fer sunmary" she received was erroneous in numerous respects;
the summary omtted the fact that McDonal d and Vietri had agreed to
enpl oynent for a specific term and the start date and sal ary set
forward in the sunmary were both wong. Vietri testified that she
t el ephoned McDonal d when she recei ved her "offer summary” to i nform
hi mof these errors. Additionally, the summary of Vietri's offer
mentioned a pre-enploynent physical, which never took place.
Koprowski also testified that his "offer summary,"” whi ch apparently
contained errors as well, did not concern hi mbecause he vi ewed t he
summary as an "adm nistrative docunent” that had no bearing on
McDonald's commtnent that Koprowski's contract was for three
years.



create a contract of enploynent.” Herwig did not sign his “offer
sunmary” letter, but instead responded with a letter of his own.?3
McDonal d testified that the purpose of these form"offer summary”
letters was to get the plaintiffs into the payroll system

At a sales neeting in Novenber of 1990, Jack Kent expressed
his dissatisfaction wwth MSPTS s overall performance and inti mated
that all of the MSPTS enpl oyees would be fired unless their job
performance i nproved. MDonald thereafter nmet with the plaintiffs
and, in an effort to alleviate the group's anxiety, began drafting
witten enploynent contracts nodeled after his own contract with
VSP.

Then, on Decenber 27, 1990, Kent infornmed the plaintiffs that,
effective January 1, 1991, MSP and MSPTS would nutually term nate
the existing agency agreenent and that MSPTS enpl oyees woul d be
interviewed for integration into NMSP.

On January 3, 1991, MDonald presented witten enploynent
contracts from MSPTS to the three plaintiffs. Evi dence was
introduced at trial indicating that these contracts, which were
backdated to Decenber 1, 1990, were intended to nenorialize the

under st andi ngs reached between MDonald and the plaintiffs during

3 Herw g maintains that, in his letter, he put in witing sone
of the terns of enploynent that he wanted. Defendants argue that
Herwg's letter constituted an acceptance of MSPTS's offer with
clarifications concerning his relocation expenses and his incentive
and revenue plans. Herwig's acceptance |etter, which MSP signed,
stated: "It is agreed that neither your May 31, 1990 offer letter
or this acceptance letter create a contract of enploynent."
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their pre-enploynent negotiations. Accordingly, the contracts
indicated that the plaintiffs had been hired for a fixed term
They al so cont ai ned guar ant eed bonuses, sick | eave provisions, and
buy-out clauses providing for stipulated damages should the
plaintiffs be termnated during their respective terns of
enpl oynent. Defendants naintain that these |atter terns were never
di scussed during the pre-enpl oynent negoti ations.

Subsequent to Kent's dissolution of MSPTS, the plaintiffs were
hired by MSP. Vietri confirnmed (by letter of January 10, 1991)
that she was working for MSP w thout change or nodification of
certain terns of her former enploynent with MSPTS, including her
sal ary, incentive program health benefits, life insurance, and
disability benefits. Defendants observe that Vietri's letter of
January 10 nade no nention of the duration of her contract. And,
inaletter Vietri wote to Kent on January 16, 1991, the day of
her termnation from MSP, Vietri demanded her final paycheck and
conpensation for vacation tinme and an outstandi ng expense report.
Def endants note that Vietri did not, however, nmention the $150, 000
buy-out clause set forward in the witten enpl oynent contract she
recei ved from McDonal d, nor did she argue that her contract was for
a fixed term

Herw g al so acknowl edged (by letter of January 10, 1991) that
hi s enpl oynent wi t h MSPTS had been term nat ed on Decenber 31, 1990,
and that his subsequent enploynent with MSP would "carr[y]

w t hout change or nodification" his (MSPTS) salary, incentive
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program health benefits, car allowance and insurance, disability
benefits, and life insurance. In this signed |letter, Herw g nade
no nention of the fixed term of enploynent docunented in his
witten contract. Additionally, in a demand letter sent to Kent on
January 16, 1991, Herwig likewise failed to nake any reference to
his $200,000 buy-out clause or the fixed term nature of his
contract.*

On January 16, 1991, plaintiffs Herwg and Vietri were fired.
Then, on April 5, 1991, Koprowski was term nated, as well.

The plaintiffs filed suit against MSP and MSPTS all eging
breach of the witten contracts (dated Decenber 1, 1990) and
alternatively, breach of the initial oral contracts of enpl oynent.
The jury found that each of the plaintiffs had been enpl oyed for a
specific term> The only issue addressed by either party on this
appeal is whether the evidence sufficiently supports this finding
as to each plaintiff respectively to preclude judgnent as a matter
of law thereon in favor of defendants.

Def endants, who had noved for judgnent as a matter of |aw at

the close of plaintiffs' case and again follow ng the presentation

4 Def endants al so note that Koprowski failed to conplai n—upon
recei pt of his "offer summary"—that this summary nmade no nention
of the alleged fixed term aspect of his enploynent contract, and
that the sunmary detailed a “new bonus pl an.

5 Specifically, the jury responded "Yes" to interrogatories (one
for each plaintiff) which read, "Do you find froma preponderance
of the evidence that an oral contract of enploynent for a fixed
termexisted between plaintiff [] and defendant, MSPTS?”
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of all evidence, reurged their notion pursuant to Fed. R Cv. P
50(b) followng the verdict. The defendants also noved,
alternatively, for a newtrial. On May 31, 1995, the magistrate
judge granted the defendants’ notion for judgnent as a matter of
law.® The court accordingly entered judgnent in favor of MSP and
MSPTS, dismssing plaintiffs' clains. Plaintiffs appeal.
Di scussi on

In Deus v. Allstate Ins. Co., 15 F.3d 506, 513 (5th Gr.),
cert. denied, 115 S. C. 573 (1994), this Court held that, "Judgnent
as a matter of law is proper only if, under the governing |aw,
there can be but one reasonable conclusion as to the verdict."
Furthernmore, in light of the deference duly afforded to jury
verdi cts, a court should enter judgnent consistent with the verdi ct
so long as there exists "substantial evidence" in support of the
verdi ct . Boei ng Co. v. Shipman, 411 F.2d 365, 374-75 (5th Gr.
1969) (en banc). This Court has defined "substantial evidence" as
"evidence of such quality and weight that reasonable and fair-

mnded nen in the exercise of inpartial judgnent mght reach

6 In her Order and Reasons, the magistrate judge held that:

"Considering the overall testinony, the court cannot
concur with the jury verdict that there was a contract of

enpl oynent with any of these plaintiffs . . . The issue
i s whet her an unequi vocal agreenent for term enpl oynent
was made between the parties. It was not. Clearly,

plaintiffs had an expectation and hope of remaining as
| ong as McDonal d, their nentor, was enpl oyed. But he had
a termcontract. They did not and their testinony and
subsequent actions reflect that."
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different conclusions.” 1d. Wen any such "substantial evi dence"
exi sts, judgnent as a matter of |aw contrary to the verdict nmay not
be entered. 1Id. Finally, in determning whether or not the
district court properly granted the defendants' notion for judgnent
as a matter of |aw

"[T] he Court should consider all of the evidence—~not

just that evidence which supports the non-nover's

case—but inthe light and wth all reasonabl e i nferences

nmost favorable to the party opposed to the notion. |If

the facts and inferences point so strongly and

overwhelmngly in favor of one party, that the Court

believes that reasonable nmen could not arrive at a

contrary verdict, granting of the notionis proper." Id.

at 374.

The rel evant substantive lawis that of Louisiana. At trial,
the plaintiffs had the burden of proving the existence of their
respective oral contracts, and that these oral contracts were for
fixed terns of enploynent. |In Kushindana v. Antioch Pub. Co., 755
F. Supp. 142, 144 (M D. La. 1991), the court noted the requirenents
set forward in Louisiana Cvil Code Article 1846 regardi ng proof of
oral contracts: |If the price or value of an oral contract is in
excess of five hundred dollars, the contract nust be proved by “at
| east one credi tabl e W t ness and ot her corroborating
circunstances." See La. Gv. Code Ann. art. 1846 (“If the price or
value [of an oral contract) is in excess of five hundred dollars,
the contract nust be proved by at |east one w tness and other

corroborating circunstances”). An enployee's attestation to the

exi stence of his or her oral enploynent contract can satisfy the



requi renent of testinony "by at | east one witness." See Lanier v.

Al enco, 459 F.2d 689, 691-92 (5th Cr. 1972). And, with regard to

t he second requi renent of "other corroborating circunstances,"” only

general corroboration is required. See Sanmuels v. Firestone Tire
& Rubber Co., 342 So.2d 661, 662 (La. 1977).

Plaintiffs all testified at trial that they were offered and
had accepted oral contracts for fixed terns.” Herwig testified
that the "neeting of the mnds" between MDonald and hinself
materialized during an interview between the two in which MDonal d
framed the contract being offered to Herwg in terns of McDonal d' s
own contract:

"[ McDonal d] said 'we all have a three-year conm t nent and

we have, you and I, we have a three-year commtnent to

make this program work.' | left that neeting feeling

that if we decided to nove forward and if | decided to go

there, that we had a three-year commtnent to i nprove t he
corporate inage of that conpany."?

! Plaintiffs note in their brief to this Court that the fixed
term aspect of their respective contracts has been referred to
collectively as "a three year ternl because MDonal d' s contract
wth MSP was for a three year term MDonald and the plaintiffs
testified that the plaintiffs were enployed for fixed terns based
on McDonald s contract for (a fixed term of) three years. The
plaintiffs recognize that, since McDonald had al ready served sone
portion of his contract term before he hired—at different
ti mes—the respective plaintiffs, they did not have full three-year
enpl oynent contracts. Nevertheless, plaintiffs contend that their
contracts were to run from the dates on which they were
respectively enployed until the date on which MDonal d's contract
expi red—+Fixed terns in each case.

8 Defendants nmaintain that this testinony by Herwig was
i nconsistent with the follow ng testinony:

"Q Al right. You had a commtnent fromM. MDonal d.
9



Simlarly, Vietri testified that, during her interview with

McDonal d:

"[McDonal d] told ne that he had three years to put this
group together, three years to change the inage of this
conpany, and we woul d be in position for three years. He
made a promse to ne."

Finally, Koprowski testified that:

"[ McDonal d] said he was there to do the job. W talked
about an 18 to 24 nonth scenario and at this tine, |
think [MDonald] was well into—because this was, you
know, | think June-July. | had nentioned those terns of
around 24 nont hs and of course, that was referenci ng what
| thought would be a good tine period relative to ny
situation, but it was always referred back to the tine
peri od he had established to acconplish his m ssion, so
| guess that would be roughly the sanme period of three
years that he was under contract with the conpany.

Q Under [ McDonal d's] contract?
A Under [ McDonal d's] contract, yes."
In addition to such testinony fromthe plaintiffs—which at

| east mnimally constitutes "[ proof] by at | east one

Was that a contract of enploynent in your mnd with MSPTS
or was that a conmtnent from M. MDonal d?

A It was a comm tnent from M. MDonal d."

Plaintiffs respond to this by noting that the above testinony,
quoted by the defendants in their brief to this Court, was taken
out of context, as Herwg's testinony continued as foll ows:

"Q GCkay. Thank you.

MR, MASSEY: | don't think he was fini shed, Your Honor.

THE COURT: Are you finished?

THE W TNESS: But he was—+ believed that he was acting
on behalf of the conpany.™

10



W t ness"—MDonal d al so testified that there was a "neeting of the
m nds" between the plaintiffs and hinself that the plaintiffs were
each offered, and each accepted, an oral contract to work for MSPTS
for a fixed term This testinony satisfied the second requirenent
of La. Cv. Code Ann. art. 1846, that the plaintiff present
evidence of “other corroborating circunstances.” Ther ef or e,
not wi t hst andi ng t he def endants’ argunents to the contrary,® we find
that the plaintiffs adduced "substantial evidence" in support of
t he verdict.

Moreover, regarding this second requirenent of La.C v.Code
Ann. art. 1846, the plaintiffs also presented testinony given by
Robert G lbert (Glbert) and Richard Fuller (Fuller), and noted
that McDonal d gave to the plaintiffs—en January 3, 1991—written
enpl oynent contracts from MSPTS that "menorialized" t he
under st andi ngs arising out of the pre-hiring negotiations between
the plaintiffs and McDonal d.

The situation of the parties can constitute "corroborating

evidence" in this context. See Higgins v. Smth International

o In their brief to this Court, the defendants cite testinony
given by the plaintiffs which could be read as conflicting with
their testinony regarding the fixed term character of the
plaintiffs’ contracts. The defendants have failed to denonstrate,
however, how these portions of testinony nust have necessarily
precluded the jury fromplacing any store in the testinony relied
on by plaintiffs. Accordingly, “[I]t is the function of the jury
as the traditional finder of facts, and not the Court, to weigh
conflicting evidence and i nferences, and determne the credibility
of witnesses.” Boeing Co. v. Shipman, 411 F.2d 365, 375 (5th Cr
1969) (en banc).
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Inc., 716 F.2d 278, 283 (5th Gr. 1983). Plaintiffs presented the
testinony of G lbert in support of their contention that MSP and
Jack Kent were sufficiently notorious that MDonald and G| bert,
the "headhunter"™ who identified the plaintiffs as potential
enpl oyees, had considerable difficulties persuading potential
enpl oyees, including the plaintiffs, to accept enploynent offers.
Glbert testified that:

"Wel |, apparently MSP was a controversial conpany. There

wer e guestions concerni ng sone EPA actions agai nst them

M. Kent, Sr. was known as being rather outgoing,

out spoken. There were individuals that were concerned

whet her or not they were running the business ethically.

There were other concerns whether or not they would not

be put out of business by the EPA "

This testinony could be reasonably viewed as corroborating
McDonal d's assertion that he entered into oral contracts wth the
plaintiffs for fixed terns by denonstrating why the plaintiffs
woul d have naturally sought assurances of job security, and why
McDonald would have felt pressured to provide such assurances.
Glbert additionally testified that, in dealing with enploynent
candi dat es pursuant to his headhunting duti es, candi dates asked him
whet her or not an enploynent contract (with MSP/MSPTS) was a
possibility, and that Kent told him that, "If sonmeone wants a
contract, tell themit is negotiable."

Additionally, the plaintiffs offered the testinony of Fuller,
who testified that, like the plaintiffs, he was hired by MDonal d

under an oral contract of enploynent for a fixed term "And M.

12



McDonal d agreed with you that you woul d have a term of enpl oynent
of at least three years, didn't he?" Fuller answered: "Yes."

Finally, plaintiffs argue that the witten contracts presented
to themby McDonal d—followi ng a general threat by Kent that all of
the enployees of MSPTS were in jeopardy of losing their
j obs—=nenorialize" the plaintiffs' oral contracts for specific
terns. 10

Wi |l e the defendants challenge the credibility and wei ght of
this evidence, and the issue before us is arguably a cl ose one, we
ultimately concl ude that defendants have fail ed to denonstrate that
“the facts and i nferences point so strongly and overwhel mngly” in
the defendants’ favor that we nmay properly determne that
“reasonabl e nen” could not have arrived at a contrary verdict. See
Boei ng Co. v. Shipman, 411 F.2d at 374. The plaintiffs’ testinony
was “of such quality and wei ght that reasonabl e and fair-m nded nen
in the exercise of inpartial judgnment” (Id. at 374-75) could have
concluded that this testinony satisfied the requirenent of La. Cv.
Code Ann. art. 1846 that the (fixed-term oral contracts at issue
be proven “by at | east one witness.” Furthernore, the testinony of

McDonald, G lbert, and Fuller, as well as the witten contracts

10 In a trial exhibit entitled "Menp to File" which MDonald
placed with the conpany's copies of these witten contracts,
McDonald stated that the witten contracts were intended to
"menorialize" a Decenber 1, 1990, neeting during which he agreed to
"formalize" the conditions that were discussed during the pre-
enpl oynent negoti ati ons.
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“menorializing” the enploynent terns discussed by the parties
before the plaintiffs were hired, constituted “[proof by] other
corroborating circunstances”—al so required by La. GCv. Code Ann.
art. 1846—+that the plaintiffs were offered, and accepted, oral
contracts for fixed terns.
Concl usi on

For the foregoing reasons, we reverse and remand to the

district court with direction to enter judgnent consistent with the

jury's verdict.

REVERSED and REMANDED

1 On renmand, the district court wll need to address the
plaintiffs’ argunment that they are entitled to prejudgnent interest
on the damage awards.
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