IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30500
Summary Cal endar

CARL ENGLAND,
Peti ti oner- Appel | ant,

ver sus

BURL CAIN, Warden;
RI CHARD P. | EYOUB, Attorney GCeneral,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(94- Cv- 3808)

(Sept enber 28, 1995)
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

PER CURI AM

Petitioner-appellant Carl England (England) was convicted
after a jury trial of aggravated battery in Louisiana state court
and sentenced to ten years at hard |abor. Hi s conviction and
sentence were affirnmed on direct appeal by the Louisiana First

Circuit Court of Appeal. England also filed an application for

Local Rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



post-conviction relief in the Louisiana courts, which was deni ed.

Engl and subsequently filed the present petition for wit of
habeas corpus pursuant to 28 U S.C § 2254. He alleged that the
evi dence was insufficient to support his conviction for aggravated
battery, that the trial court accepted a verdict that did not
clearly convey the intent of the jury, and that he had been denied
the effective assistance of counsel because his trial counsel
failed to have the jury polled and failed to object to the trial
court’s acceptance of the jury's verdict.

The nmagistrate judge concluded that the evidence was
sufficient to support England’ s conviction, that the jury’ s verdict
clearly conveyed the intention of the jury, and that England had
not shown that his attorney’s performance was deficient. The
magi strate judge thus recomended t hat Engl and’ s habeas petition be
denied. The district court adopted the report and recommendati on
of the magistrate judge and denied England s habeas petition.
England filed a tinely notice of appeal fromthe court’s judgnent.
The district court granted England’ s request for a certificate of
pr obabl e cause (CPC).

Engl and argues that the state trial court accepted a verdict
that did not clearly convey the intent of the jury. He contends
t hat because the jury nerely returned a verdict of “guilty” and did
not specify guilty as to which offense, the verdict did not clearly
convey whether the jury’'s intent was to find himguilty as charged
or guilty of a lesser-included of fense.

The verdict formgiven the jury was as foll ows:



“We, the jury, find the defendant, CARL L. ENGLAND,

For enan

Dat e”

When returned by the jury, the blank follow ng Engl and’ s nane
had been filled in with (and only with) the word “Quilty” (and the
verdi ct had been signed by the foreman and dated).

The verdict form as given to the jury also contained the
foll ow ng statenent:

“Responsi ve Verdicts

GUI LTY

GUI LTY OF SECOND DEGREE BATTERY

GUI LTY OF SI MPLE BATTERY

NOT GUI LTY”

The trial court instructed the jury as foll ows:

“[T] he verdicts which may be returned in this case are:
Quilty, guilty of second degree battery, guilty of sinple
battery, and not guilty.

Thus, if you are convi nced beyond a reasonabl e doubt
that the defendant is guilty of aggravated battery, the
formof your verdict should be: W, the jury, find the
def endant guilty.

| f you are not convinced the defendant is guilty of
aggravated battery, but you are convinced beyond a
reasonabl e doubt that the defendant is guilty of second
degree battery, the formof your verdict should be: W,
the jury, find the defendant guilty of second degree
battery.



| f you are not convinced the defendant is guilty of
aggravated battery, but you are convinced beyond a
reasonabl e doubt that the defendant is guilty of sinple
battery, the form of your verdict should be: W, the
jury, find the defendant guilty of sinple battery.

If the State has failed to prove beyond a reasonabl e
doubt that the defendant is guilty of either the offense

charged or of a |l esser included of fense, the formof your
verdi ct should be: W, the jury, find the defendant not

guilty.

Under Louisianalaw, thereis “no formal requirenment as to the
| anguage of the verdict except that it shall clearly convey the
intention of the jury.” La. Code Ctim Proc. Ann. art. 810 (West
1995). The jury' s verdict clearly conveyed its intention to find
Engl and guilty of aggravated battery. England s argunent is thus
wi thout nmerit.

Engl and argues that the evidence was insufficient to support
hi s conviction for aggravated battery. He contends that he stabbed
the victimin self-defense.

The standard for testing the sufficiency of the evidence in a

federal habeas review of a state conviction is whether, after
viewwng the evidence in the |I|ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt.’”
Guzman v. Lensing, 934 F.2d 80, 82 (5th Gr. 1991) (quoting Jackson
v. Virginia, 443 U S 307, 319 (1979)). This standard is applied
with reference to the substantive el ements of the crimnal offense
as defined by state law. Ishamv. Collins, 905 F.2d 67, 69 (5th

Cr. 1990). Wen, as here, a state appellate court has revi ewed

the issue of the sufficiency of the evidence, that court’s



determnation is entitled to sone weight in a federal habeas
review. Porretto v. Stalder, 834 F.2d 461, 467 (5th Gr. 1987).

Engl and concedes in his brief that he stabbed the victim He
contends, however, that the stabbing was necessary to protect
hi msel f because the victi mhad a gun and that the stabbing was thus
commtted in self-defense. Under Louisiana |law, the “use of force
or violence upon the person of another is justifiable, when
commtted for the purpose of preventing a forcible offense agai nst
the person . . . provided that the force or violence used nust be
reasonably and apparently necessary to prevent such of f ense. ”
La. Rev. Stat. Ann. 14:19 (West 1995).

Terrence Pichon, the victimin the case, testified at tria
t hat he wal ked up to England to buy a “joint of marijuana” and that
he gave England two dollars for the “joint.” England then asked to
use Pichon’s cigarette |lighter. Pichon testified that he
eventually asked England to give him either his “noney or the
joint” and his cigarette lighter, but that England would not give
him the itens. Pichon “reached for the lighter and [his] two
dollars” and “pushed [England] a little bit.” Pichon testified
that Engl and then stabbed him Pichon further testified that he
did not have a weapon on his person at the tine. O ficer Rob
Cal l ahan and Detective Louis Thonpson testified that no gun was
found on Pichon’s person, in his clothing, or in his persona

bel ongi ngs; nor was a gun found in the area of the stabbing.?

Engl and did not testify. A statenent he gave the police about
two weeks after the incident clains that he stabbed Pichon in self-
defense, and that he had gone over by a tree to get the knife
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Viewi ng the evidence in the |ight nost favorable to the state,
the jury could have found beyond a reasonabl e doubt that England
stabbed Pichon and that the stabbing was not commtted to
“prevent[] a forcible offense” against England s person, nor was
England’s action either reasonable or apparently necessary to
prevent any such offense. Further, the evidence supports the state
appellate court’s finding that “the state clearly negated [the]
possibility [that the stabbing was commtted in self-defense]
beyond any reasonabl e doubt.” The evidence is therefore sufficient
to support England s conviction for aggravated battery.

Engl and argues that he received ineffective assistance of
counsel in that his counsel was ineffective for failing to have the
jury polled as to their verdict and by failing to object to the
trial court’s acceptance of a faulty verdict.

To obtain habeas corpus relief based upon ineffective
assi stance of counsel, a petitioner nust show not only that his
attorney’s performance fell below an objective standard of
reasonabl e conpetence, but that the petitioner was prejudi ced by
hi s counsel ' s deficient performance. Strickland v. Washi ngton, 466
US 668, 687 (1984). In evaluating such clains, this Court
indulges in “a strong presunption” that counsel’s representation
fell “wthin the wi de range of reasonabl e prof essi onal conpetence,”

Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr. 1988). Judici al

because Pi chon had a gun. Defense witness Rushing testified he was
present on the occasion in question and that although he did not
see the stabbing or any knife he did see Pichon pull out a pistol.
He does not nention England going to a tree or getting a knife.
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scrutiny of counsel’s performance nust be highly deferential.
Strickland, 466 U.S. at 689.

As di scussed above, England’ s argunent that the state trial
court erroneously accepted a faulty jury verdict is neritless.
Moreover, the Louisiana First Crcuit Court of Appeal in denying
Engl and post-conviction relief held that “the verdict was not
i nproper.” State of Louisiana Ex Rel Carl England v. State of
Loui siana, No. 92-KW1499 (La. App. 1st Cr. Cct. 13, 1992).
Counsel was not required to raise a neritless objection to the
court. Further, a review of the transcript shows that England s
counsel requested that the jury be polled and that it was in fact
poll ed. England has failed to show that his counsel’s performance
was deficient.?

None of England’s contentions on appeal has nerit. The

judgnent is accordingly

AFFI RVED.

Nor is there anything to suggest possi bl e prejudice respecting
either claimof ineffective assistance.
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