UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30490
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

ROBERT JOSEPH KNI GHT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

(93- CA-2148)
February 13, 1996

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM !

Appel | ant Robert Joseph Kni ght ("Kni ght") appeal s the district
court's denial of his 28 U S.C. § 2255 notion. W affirm
FACTS AND DI STRI CT COURT PROCEEDI NGS
O ficers executing a search warrant at a house outside
Laf ayette, Loui siana, found a chem cal distillation unit,

gl assware, chem stry textbooks, handwitten "recipes" for

IPursuant to Local Rule 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



phenyl acet one and net hanphetam ne, and chl oracetone (a precursor
chem cal to phenyl acetone). Knight was arrested during the raid.
Knight's briefcase contained drug paraphernalia and nore
handwitten instructions for manufacturing nethanphetam ne. No
met hanphet am ne was f ound.

Kni ght, Juan Lee Lopez, Leslie MBride, and Stephen Sheets
were charged with conspiracy to nmanufacture phenyl acetone and
met hanphet am ne and possession of a firearm in relation to a
narcotics offense. MBride and Sheets pl eaded guilty to conspiracy
and testified agai nst Knight and Lopez.

McBride and Sheets testified that Knight and Lopez had
solicited McBride (who had sone knowl edge of chem stry) to "cook"
approxi mately six ounces of nethanphetam ne. Sheets agreed to
allow McBride to "cook" the substance at Sheets' house. Lopez
provided the nobney to purchase the necessary chemcals and
gl assware and agreed to distribute the finished nethanphetam ne.
Kni ght provided the "reci pe" for nmaking net hanphet am ne.

Governnent chem st Leo Polte testified that the illicit
| aboratory had the capacity to manufacture approxi mately 150 grans
or six ounces of nethanphetamnmine.2 The jury convicted Knight and
Lopez of conspi racy to manuf act ure phenyl acet one and
met hanphet am ne.

The probation officer calculated that Knight's base offense
| evel was 26 because the offense involved nore than 100 but |ess

than 400 grans of nethanphetam ne. Knight objected based on the

2 Six ounces is actually 186.6 grans.
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fact that no drugs had been seized. The district court held that
it was proper to estimate the quantity of drugs involved in the
conspiracy based on the capacity of the | aboratory. The court then
accepted the probation officer's determnation that Knight's base
of fense | evel was 26. The district court granted a two-I|eve

reduction for acceptance of responsibility and i nposed a 77-nonth
sent ence.

On direct appeal, this court affirmed the district court's
determ nation of the quantity of drugs involved in the offense. W
affirmed the convi cti ons but vacat ed Kni ght's sentence and r enanded
for a determ nation of whether he was entitled to a reduction in
of fense |l evel for acceptance of responsibility. On remand, the
district court found that Knight had not accepted responsibility
and sentenced Knight to a term of 92-nonths' inprisonnent. This
court affirnmed the sentence.

Knight filed an anmended 28 U.S.C. § 2255 notion alleging (1)
t hat counsel was ineffective at sentencing for failing to chall enge
the Governnent's proof of the type of nethanphetam ne involved in
the offense; (2) that his sentence violates principles of due
process because the Governnent failed to prove that the conspiracy
i nvol ved d- net hanphet am ne as opposed to | - net hanphet am ne; and (3)
that he is entitled to be resentenced based upon the retroactive
application of an anendnent to the application notes to U S.S.G 8§
201. 1.

A magi strate judge determ ned that Knight was not entitled to

8§ 2255 relief and recommended that the district court deny the



motion. In untinely objections to the nagistrate judge's report,
Kni ght argued, inter alia, that the nmagistrate judge had erred by
rejecting his argunent that counsel had been ineffective at
sentencing for failing to object to the |lack of proof that the
conspi racy i nvol ved d- net hanphet am ne. After an i ndependent revi ew
of the record, the district court accepted the findings and
concl usions of the magi strate judge and denied the § 2255 noti on.
The court did not address Knight's objections to the nagistrate
j udge' s recommendat i on.
RETROACTI VE APPLI CATI ON OF GUI DELI NE AMENDVENTS

Knight argues that he is entitled to have his sentence
reconput ed based upon the retroactive application of Arendnent 484
to § 2D1.1. Amendnment 484 becane effective Novenber 1, 1993, and
it applies retroactively. See United States v. Towe, 26 F.3d 614,
616 (5th Gr. 1994); U S. S .G 8§ 1B1.10(c). Knight was resentenced
i n August 1992, and this court affirmed his sentence in June 1993.
Because Anmendnent 484 had not becone effective when Knight was
resentenced, Knight should have raised this argunent in a notion
pursuant to 18 U. S.C. 8 3582(c)(2), rather than a 8 2255 noti on.
See Towe, 26 F.3d at 616. Section 3582(c)(2) allows a court to
reduce a defendant's sentence if the termof inprisonnent was based
on a gui deline range that subsequently has been | owered and such a
reducti on woul d be consi stent wth the applicable policy statenents
in the guidelines. Id. The district court recognized that a §

2255 notion was not the proper vehicle to raise this issue but,



"for the sake of conpleteness,” it addressed and rejected the
merits of Knight's argunent.

In the interest of judicial econony and because t he Gover nnent
does not object and the argunent is obviously w thout nerit, we
will proceed as if Knight had raised this argunent in a 8§
3582(c)(2) notion. See United States v. Mms, 43 F.3d 217, 219-20
(5th Gir. 1995).

Reduction of a defendant's sentence pursuant to § 3582(c)(2)
is discretionary, and this court reviews a district court's refusal
to |lower a defendant's sentence for abuse of discretion. United
States v. Shaw, 30 F.3d 26, 28 (5th Cr. 1994). The district
court's factual findings in a 8 3582(c)(2) proceeding are revi ewed
for clear error. Mms, 43 F.3d at 220.

Amendnent 484 provi des that waste materi al s shoul d be excl uded
in determning the quantity of a controll ed substance on which the
defendant's sentence is based. See United States v. Allison, 63
F.3d 350, 351-52 (5th Cir.), cert. denied, 116 S. C. 405 (1995).
Al t hough Amendnent 484 applies retroactively, it is irrelevant to
Kni ght's sentence because his sentence was based, not on an actual
quantity of drugs which may have contai ned waste materials, but on
the estimated production capacity of the illicit |aboratory. Id.
at 352-53.

STANDARD OF REVI EW OF DENI AL OF SECTI ON 2255 MOTI ON

Section 2255 identifies four specific grounds upon which a
federal prisoner nay nove to vacate, set aside, or correct his

sent ence: the sentence was inposed in violation of the



Constitution or laws of the United States; the court was w thout
jurisdiction to inpose the sentence; the sentence exceeds the
statutory maxi mum sentence; or the sentence is "otherw se subject
to collateral attack." 28 U S . C 8§ 2255; see United States v.
Cates, 952 F.2d 149, 151 (5th Cr.), cert. denied, 504 U S 962
(1992).

A def endant who has been convi cted and has exhausted or wai ved
his right to appeal is presuned to have been "fairly and finally
convicted." United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr
1991) (en banc) (citation omtted), cert. denied, 502 U S 1076
(1992). Therefore, a defendant who raises a constitutional or
jurisdictional issue for the first tinme on collateral review nust
show "both “cause' for his procedural default, and " actual
prejudice' resulting fromthe error."” 1d. at 232 (quoting Frady,
456 U. S. at 168). The only exception to the cause and prejudice
test is the "extraordinary case . . . in which a constitutional
violation has probably resulted in the conviction of one who is
actually innocent." 1d. at 232 (internal quotations and citation
omtted). The Governnment nust invoke the procedural bar in the
district court, however. United States v. Drobny, 955 F.2d 990,
994-95 (5th Gr. 1992). The CGovernnent argued in the district
court that Knight's notion is procedurally barred.

In reviewwng a district court's denial of a § 2255 notion, we
reviewthe district court's factual findings for clear error and we
revi ew questions of | awde novo. United States v. Seyfert, 67 F. 3d

544, 546 (5th Gir. 1995).



DUE PROCESS

Kni ght contends that his sentence violates principles of due
process because the Governnent failed to prove that the object of
t he conspi racy was d- met hanphet am ne rat her t han | -
net hanphet am ne. 3 Kni ght could have, but did not raise this
argunent on direct appeal. Al though he couches his argunent as a
due process claim this court has determned that it is not an
i ssue of constitutional or jurisdictional magnitude and, thus, may
not be raised for the first time in a 8§ 2255 notion. United States
v. Seyfert, 67 F.3d 544, 546 (5th Cr. 1995); United States v.
Acklen, 47 F.3d 739, 742 n.4 (5th Gr. 1995).

Because Kni ght's due process clai mdoes not fall wthin one of
the categories of clains cognizable on federal habeas corpus, we
need not reach the cause and prejudi ce anal ysis.

| NEFFECTI VE ASSI STANCE OF COUNSEL

Kni ght contends that his counsel was i neffective at sentencing
for failing to raise the issue of whether he should be sentenced
based on d-nethanphetam ne or |-nethanphetam ne. The district
court denied relief on the dual grounds that Knight had failed to
establish that his counsel's performance was objectively
unreasonabl e or that he would have received a | esser sentence if
counsel had questioned the type of nethanphetam ne involved in the

of f ense. The court di scussed the difference between d-

3 For sentencing purposes, the guidelines treat offenses
i nvol vi ng d- nmet hanphet am ne nuch nore severely than those
i nvol ving | - met hanphetam ne. See United States v. Bogusz, 43
F.3d 82, 88 (3d Gir. 1994), cert. denied, 115 S. C. 1812 (1995).
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met hanphet am ne and | -net hanphetamne, citing United States .
Lande, 40 F.3d 329 (10th G r. 1994), cert. denied, 115 S. C. 1988
(1995). The Tenth G rcuit concluded that cl andestine | aboratories
are generally designed to produce d-nethanphetam ne because |-
met hanphetam ne has little or no physiological effect. The court
determned that there was "no reasonable probability that the
met hanphet am ne | aboratory in question was in the business of
manufacturing an inert drug with little or no street value."

n>

This court has noted that |-nethanphetam ne " produces little
or no physi ol ogi cal effect when ingested,'" Acklen, 47 F. 3d at 742,
(quoting United States v. Bogusz, 43 F.3d 82, 98 (3d Gr. 1994)),
and "question[ed] why anyone would set up a | aboratory to produce
| - met hanphetam ne,"” Allison, 63 F.3d at 353 n.7. However, in
Ackl en, we held that counsel's failure at sentencing to chall enge
the type of nethanphetamne involved in the offense was not
obj ectively reasonable as a matter of |aw. Acklen, 47 F.3d at 743.
Drugs were sei zed fromAckl en's | aboratory, and Ackl en al |l eged t hat
a lab report not introduced into evidence identified the rel evant
i somer of methanphetamne. |1d. at 741-42. The court stated that
"merely reading the conmentary" to the sentencing guidelines would
have alerted counsel to the fact that this issue could have a

"potentially significant inpact on sentencing."* 1d. |In Acklen,

the court remanded to give the defendant an opportunity to "tender

“When both Ackl en and Kni ght were sentenced, this court had
not yet addressed the issue in a published opinion, but at |east
one other circuit had done so. See Acklen, 47 F.3d at 741, 743 &
n.7.



sone specific, verified basis or evidence, beyond his nere naked
assertion, that the drug was in fact |-nethanphetamne.” Id. at
744. The court stated that such a showing could entitle Acklen to
di scovery and an evidentiary hearing on his ineffective-assi stance-
of -counsel claim |d.

No nethanphetam ne was actually seized in this case;
instead, the court sentenced Kni ght based on a chemst's estinate
of the production capacity of his | aboratory which did not specify
whi ch type of nethanphetam ne the |aboratory woul d have produced.

Wi | e Kni ght has stated a cogni zabl e constitutional claimfor
i neffective assistance of counsel, we nust affirm the denial of
Kni ght's 8§ 2255 noti on because Kni ght cannot establish that he was
prejudi ced by counsel's failure to object to the | ack of proof of
the type of net hanphetam ne i nvol ved. See United States v. Wl ker,
68 F.3d 931, 933-34 (5th Cr. 1995) (8 2255 case affirned on the
ground that the defendant was unable as a matter of law to show
prejudice from counsel's failure to object to an allegedly
incorrect | aboratory report). The district court's determ nation
that it was inplicit that the chemst's testinony referred to d-
met hanphet am ne because there is no reason for an illicit
| aboratory to manufacture |-nethanphetamne is not clearly
erroneous. See Allison, 63 F.3d at 353 n.7; Acklen, 47 F.3d at
742; see also Lande, 40 F.3d at 330 (citing expert testinony that
in 26 conbi ned years of experience, chem sts had never encountered
a clandestine I|aboratory designed to pr oduce pure | -

nmet hanphet am ne). Therefore, counsel's failure to raise the d-



met hanphet am ne/ | - met hanphetam ne  sentencing issue did not

prej udi ce Kni ght.

CONCLUSI ON
For the foregoing reasons, we affirm the district court's
deni al of Knight's 8§ 2255 noti on.
AFFI RVED.
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