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PER CURI AM *

Appel | ant Thomas, an attorney, pled guilty to two counts
of evadi ng or defeating the paynent of incone taxes in violation of
26 U S.C 8 7203. He was sentenced to inprisonnent for 12 nonths
and, as a condition of the plea, was ordered to nmake restitution in
t he amount of $108,000. He has filed a pro se appeal chall enging
numerous particulars of the district court's evaluation of the | oss

to the governnent by Thomas's failure to report and pay taxes for

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



a nunber of years. He also challenges the district court's use of
non-charged civil tax violations in calculating the anount of tax
| oss and the court's order of restitution. W find no error and
affirm

The district judge conscientiously evaluated Thonas's
evidence objecting to the presentence report in a hearing that
| asted two days. At the conclusion of the hearing, the court fully
explained his reasons for assessing a loss to the governnent of
over $120,000. W have consi dered Thomas's objections carefully in
light of the evidence produced by his experts and by the special
agent who testified for the governnent, and we do not find clear
error in the court's factual determ nations.

Further, the court did not err in taking into account the
anount of sel f-enpl oynent tax, enpl oyer s’ annual f eder al
unenpl oynment tax, and enpl oyers quarterly federal taxes, which al so
went unpaid during the period in question, but which were not the
subj ect of crimnal prosecution. |Including those anmounts, w thout
any civil penalties, fully accords with the specific |anguage of

US S G 8§ 2T1.1, comment (n.2). Although Thomas cites the Danie

case as supporting the exclusion of those anounts, see United

States v. Daniel, 956 F.2d 540 (6th G r. 1992), Daniel should not

be read as broadly as he asserts and is factual ly distinguishabl e.

See United States v. Pierce, 17 F. 3d 146, 150 (6th G r. 1994).

Finally, because the plea agreenent specifically called

for restitution to the victimfor tax years 1986-1989, the anount



and net hod of paynent to be handled in the discretion of the court,
t hat provision was plainly enforceable.
The judgnent and the sentence of the district court are

AFF| RMED.



