IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-21057

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

EMM TT MOORE, JR. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas

(CR- H 94- 137- 6)

Decenber 9, 1996
Bef ore REAVLEY, GARWOOD and BENAVI DES, Circuit Judges.”’

PER CURI AM

Def endant - appel l ant Emmtt Moore, Jr. (More) conplains on
appeal that the governnent breached the plea agreenent by not
recommendi ng that the defendant was a “mnor” participant who
shoul d be given a reduction in offense | evel under section 3Bl1. 2(b)
of the Quidelines for having only a "mnor" role in the offense.

At arraignnment, the governnment stated that it would "recomend a

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



three-point reduction wunder the Sentencing Cuidelines for
acceptance of responsibility, tinely notice of intent to plea and
a mnor role."” The governnent also agreed to file a notion for
downwar d departure under section 5K1.1 of the Quidelines if Moore
provi ded substantial assistance.

The PSR recommended a t hree-point reduction for acceptance of
responsibility, but recommended no reduction for mnor role. The
governnent filed a notion for downward departure under section
5K1.1 as agreed. The district court granted this notion. Neither
at nor before sentencing did the defendant object to the PSR s
failure to give a reduction for a mnor role under section
3B1.2(b). The PSR characterized More as the "right-hand nman" of
Qdis Jordan, a primary figure in the charged drug trafficking.
Defense counsel did not object to this characterization. The
defense did, however, seek to invoke the provisions of section
5C1.2 to avoid the statutory m ni num sentence of ten years, and in
connection with that request sought a two-level decrease under
section 2D1.1(4). In response, the governnent urged that Moore
shoul d not get relief under section 5Cl.2 because, as (di s Jordan's
ri ght-hand man, he did not neet the criteria of section 5Cl.2(4)
("was not an organizer, |eader, manager or supervisor"). Defense
counsel did not object to the governnent's argunent in this
respect. The district court granted defense counsel's section
5C1.2 notion, as well as the requested acconpanying two-Ievel
decrease in offense | evel under section 2D1.1(4). This resulted in

2



an of fense | evel of 29—which is the precise offense | evel defense
counsel contended for—and a Cui deline range of 87-108 nonths. The
district court sentenced Moore to 108 nonths, which was bel ow t he
ot herwi se applicable statutory m ninum of 120 nonths. Mbore had
request ed consi deration of a sentence of sixty nonths (a |l evel well
bel ow what the Cuideline range would have been if a further two-
| evel reduction had been given).

We hold that Mdore has forfeited (if not indeed waived) any
conplaint concerning the governnent's argunent that WMore was
Jordan’ s right-hand man and its not reconmendi ng an addi ti onal two-
point reduction for a mnor role in the offense under section
3B1. 2(Db). Def ense counsel never sought a section 3Bl.2(b)
reduction in the trial court, did not object to the PSR s failure
to recomend such a recommendati on, and objected neither to the
governnent's failure to recomend such a reduction nor to its
coments that as Jordan’s right-hand man Moore was not entitled to
the benefits of section 5Cl1.2 because he did not neet the criteria
of clause (4) thereof. Nor did defense counsel object to the PSR s
characterization of Mbore as Jordan’s right-hand man. The district
court granted the section 5Cl1.2 notion and the two-level section
2D1. 1(4) reduction sought by the defense, and utilized the offense
I evel of 29 that the defense requested.

Assuming that there was "plain error,” and even that
substantial rights m ght have been affected, we conclude that this
is not an appropriate case for us to exercise our discretion to
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award relief despite the forfeiture. W conclude that affirmance
does not seriously affect the fairness, integrity, or public
reputation of judicial proceedings. See United States v.

Cal verley, 37 F.3d 160, 164 (5th Cr. 1994), cert. denied 115 S. Ct
1266 (1995).

The judgnent of the district court is accordingly

AFFI RVED.



