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PER CURI AM *

Lanmbert Lucious appeals the district court’s denial of his
petition for wit of habeas corpus. W affirm

A jury convicted Lucious of conspiracy to inport and possess
nmore than one kilogram of heroin with intent to distribute, in

violation of 21 U.S.C. 88 841(a)(1) and (b)(1)(A) (i), 952, 960, and

Pursuant to Local Rule 47.5, the court has determned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



963. The judge sentenced himto serve two concurrent terns of 188
months followed by concurrent five-year terns of supervised
rel ease. Lucious appealed his conviction to this court, claimng
that it was based on inpermssible extrinsic act evidence and
hear say. We detailed the facts of the crimnal case, and our
concl usions that Lucious’s clains were neritless, in an unpublished
per curiam opinion styled United States v. Lucious, No. 93-2205
(5th Gir. April 4, 1994).

Lucious then filed this petition for wit of habeas corpus,
maki ng four argunents that he did not raise on direct appeal. The
district court granted the governnent’s notion for summary
judgnment, from which Lucious now appeals. Lucious argues for the
first tinme on habeas appeal (1) that his conviction was obtai ned by
testinony the prosecution knew or should have known was fal se; (2)
that the district court erred in denying his notion for continuance
so his wife could testify; (3) that the prosecutor suppressed
material, favorabl e evidence in violation of Brady v. Maryl and; and
(4) that his counsel was ineffective because he failed to conduct
an adequate investigation and failed to inpeach a prosecution
W t ness.

A def endant who has been convi cted and has exhausted or wai ved
his right to appeal is presuned to have been “fairly and finally
convicted,” United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr

1991) (en banc), cert. denied, 502 U S. 1076, 112 S. C. 978, 117



L. BEd. 2d 141 (1992), and a collateral challenge my not serve as
an appeal. United States v. Frady, 456 U S. 152, 168, 102 S. C
1584, 1594-95, 71 L. Ed. 2d 816, reh’g denied, 456 U S. 1001, 102
S. . 2287, 73 L. Ed. 2d 1296 (1982); Shaid, 937 F.2d at 231.
Ther ef or e, a defendant who raises a constitutional or
jurisdictional issue for the first tinme on a petition for habeas
corpus nust show both cause for the default and actual prejudice
resulting fromthe error. Frady, 456 U S. at 168; Shaid, 937 F.2d
at 232. The only exception to the cause and prejudi ce standard i s
the extraordi nary case in which a constitutional violation  results
inthe conviction of one who is actually innocent. Shaid, 937 F. 2d
at 232.

Luci ous argues that the ineffectiveness of his counsel, who
was termnally ill with brain cancer, constitutes the “cause” for
his failure to raise these issues on direct appeal. W need not
decide whether his counsel net the guarantees of the Sixth
Amendnent or whet her the asserted shortcom ngs of his counsel were
sufficient cause for failing to raise his clains on direct appeal,
however, because Lucious has failed to showthat prejudice has been
est abl i shed.

Lucious first contends that his conviction was obtained by
testinony the prosecution knew or should have known was false
Specifically, Lucious contests the identity of Edwin WIlIlians, a

key prosecution wtness, who Lucious clainms is actually a drug



smuggl er nanmed Boniface Okechukwu Nwi su. At trial, Lucious’s
counsel cross-examned WIllians about his identity, asking him
specifically whether or not he was Nwi su, and counsel introduced
evidence at trial to inpeach Wllians's allegedly fal se testinony.
In addition, Lucious’s attorney used evidence about WIllians’'s
identity in closing remarks. Lucious has failed to show why the
wtness's nane is at all material to Lucious’s innocence or guilt
for drug smuggling. Therefore, he fails to show sufficient
prejudice to justify a collateral challenge under Shai d.

Luci ous argues that the district court deni ed hi mdue process,
the effective assistance of counsel, and his right to conpul sory
process by denying Lucious’s notion to continue his trial so that
his wife could testify on his behalf at a later date. According to
Lucious, his wife would testify that she did not see Lucious and
his all eged coconspirators ingesting drug-filled balloons in the
couple’s hone in Lagos, N geria. Lucious did not challenge the
denial of his notion for continuance on direct appeal, and he has
not shown how he was prejudiced by his wife’'s failure to testify.
Taken at face value, Lucious’s version of what his wife would say
under oath is not inconsistent with the testinony at trial, since
the conspirators could easily have ingested the drugs outside of
her presence. Hs claimthat the lack of his wfe's testinony
rises to a constitutional violation is therefore insufficient to

show prej udi ce.



Luci ous al so clains that the prosecution wi thheld excul patory
evidence fromhimin violation of Brady v. Maryland, 373 U S. 83,
83 S. . 1194, 10 L. Ed. 2d 215 (1963). As exanples of such
evi dence, Lucious cites WIllians’s real nane, fingerprints, and
immgration records; the statenent that coconspirator Anthony
Omagbem allegedly gave to police on arrest; and the alleged
statenent of coconspirator Charles |gbokwe on arrest. The
defense’s cross exam nation at trial reflects that Lucious was in
possession of sonme of the evidence allegedly suppressed. Br ady
does not require the disclosure of evidence that is available to
the defense. United States v. Brown, 628 F.2d 471, 473 (5th Cr.),
reh’ g denied, 633 F.2d 582 (5th Cr. 1980). As to the rest of the
evi dence, Lucious has conpletely failed to denonstrate that any
such evi dence woul d have been favorable to his defense. Thus the
evi dence satisfies neither the favorabl eness requirenent of Brady
nor the prejudice requirenent of Shaid.

Lucious raises an ineffective assistance of counsel claim
asserting that his termnally ill lawer failed to interview
Omagbem , WIllians, and Igbokwe; failed to investigate Lucious’s
records for an alibi; and failed to inpeach Wllians at trial
Luci ous does not assert how performance of any of these tasks by
counsel would be material to the outcone of the trial, and thus he
has failed to show prejudi ce under Shai d.

The only exception to the “cause and prejudi ce” requirenents
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of Shaid is where the petitioner can show that a constitutiona
violation probably resulted in the conviction of an innocent
person. United States v. Flores, 981 F.2d 231, 236 (5th Gr.
1993). To show “actual innocence,” a petitioner nust establish
that “there is a fair probability that, in light of all the
evidence, a reasonable trier could not find all the elenents
necessary to convict the defendant of that particular crine.”
Johnson v. Hargett, 978 F.2d 855, 859 (5th Cr. 1992), cert.
deni ed, 507 U S. 1007, 113 S. C. 1652, 123 L. Ed. 2d 272 (1993).
Luci ous has shown neither a constitutional violation nor actua
i nnocence. In light of the detailed testinony of the
coconspirators concerning the drug snuggling operation, it is clear
that a reasonable trier could find each elenent necessary to
convi ct Luci ous.

Having failed to raise any of the above chall enges on direct
appeal , Lucious had to show both cause and actual prejudice in his
trial. Lucious has not shown how any of the four alleged errors
was prejudicial, and we therefore hold that the district court

correctly declined to overturn his conviction under § 2255.1

1 We note that Lucious’s appeal was pendi ng when t he President signed

into law the Antiterrorism and Effective Death Penalty Reform Act of 1996
(“AEDPA"), Pub. L. No. 104-132, 110 Stat. 1214 (1996). Congress did not specify
an effective date for 8 102(c)(3), and this court has not deci ded whet her anended
§ 2253 applies to pending 8§ 2255 appeals. W decline to do so here. Because the
petitioner is not entitled to relief under the less restrictive standards of
§ 2253 before anendnment, the question of whether we deny relief under the nore
or less restrictive standard i s noot. See Boyle v. Johnson, 93 F.3d 180, 188-89
(5th Gir. 1996) (declining to decide retroactivity of AEDPA to pendi ng appea
because prisoner made insufficient showi ng under |ess restrictive standards).
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Accordi ngly,

we AFFI RM



