IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-20862

Summary Cal endar

SOLAR TURBI NES | NTERNATI ONAL; SCLAR TURBI NES
| NCORPORATED,
Pl ai ntiff-Appellant,

ver sus

MV HOOGEN, ET AL,
Def endant ,

SHI P- SI DE CRATI NG COVPANY,
Def endant - Appel | ee,

PONELL ELECTRI CAL MANUFACTURI NG COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(H94-Cv-1214)

August 28, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM ~
Sol ar Turbines International appeals denial of |leave to file

a third-anmended conplaint. Shipside Crating Co. and Powell

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



El ectri cal Manufacturing Conpany argue that 28 U . S.C. § 1292(a)(3)
does not give us jurisdiction to hear this appeal. W agree.

In March 1993, Solar shipped a Power Control Room from
Houston, Texas to Cork, Ireland aboard the MV Hoogen. During the
voyage, the PCR broke | oose fromits |lashings and noved about in
stow. The beating severely damaged the PCR.  Powel | designed and
manuf actured the PCR.  Shi psi de di smantl ed and prepared t he PCR for
ocean carri age.

On April 11, 1994, Solar filed suit for $1.9 mllion against

the MV Hoogen, Groden Schiffahrts Gmb.H & Co. Betriebs - KG

@ul f d obal Navigation, Ltd., Transoceanic Shipping Co., Inc.
Ccean Projects, Inc., Browm & Root, 1Inc., Shipside, Powell
| ndustries, Inc., and Powell Industries O fshore. In its first-
anended conplaint, Solar added Powell as a defendant. In its
second- anended conplaint, it dropped defendants Powel | |ndustries,
Inc. and Powel | |ndustries Ofshore.

On February 2, 1995, the district court denied wthout
prejudice Solar's notion for leave to file a third-anended
conpl ai nt. On Septenber 30, 1995, the Ilower court granted
Shipside's notion to dismss and Powell's notion for sumary
judgnent. On Cctober 10, 1995, the district court denied Solar's
first-anmended notion for leave to file a third-anended conpl ai nt.
Sol ar appeal s that interlocutory order.

Denial of leave to anmend a conplaint is not an appeal able
interlocutory order under 28 U S.C. § 1292(a)(3) because it does
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not determne a litigant's rights or liabilities. E.q., Balboa

Shi pping Co. v. Standard Fruit & Steanship Co., 181 F.2d 109, 110

(2d Cr. 1950). The Second Circuit in AH Bull Steanship Conpany

v. United States, 235 F.2d 1 (2d Cr. 1956), carved out a narrow

exception to this rule where the denial of |eave to anend a
conplaint effectively termnates the litigation. Here, the denial
of leave to anmend does not termnate the litigation. d ai ns
agai nst the MV Hoogen and others are still pending in the | ower
court. This appeal is premature.

Accordingly, we DISMSS Sol ar' s appeal .



