IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20628

KELVI N WASHI NGTON,
Pl ai ntiff-Appellant,
vVer sus
HCA HEALTH SERVI CES OF TEXAS, | NC.
doi ng busi ness as HCA Spring Branch
Medi cal Center,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 94-1831)

June 26, 1996
Bef ore REAVLEY, GARWOOD, and JOLLY, Circuit Judges.

E. GRADY JOLLY, Circuit Judge:”

Kel vin Washington appeals the district court's summary
judgnent in favor of HCA Health Services of Texas, Inc., doing
business as Spring Branch Medical Center, on his disability
di scrimnation claimunder the Anericans with Disabilities Act of
1990 ("ADA"). Having thoroughly reviewed the record, we concl ude

that HCA was not entitled to summary judgnent. Al t hough HCA

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



contends that it nerely followed its seniority system in
determ ning who woul d be laid off, there exists a genuine issue of
material fact as to whether Washington's lay-off was notivated by
discrimnatory aninmus in violation of the ADA in view of the
di scretion exercised in selecting the positions wthin which the
| ay-of fs occurred. W therefore reverse the judgnent of the
district court and remand for further proceedings consistent with

t hi s opi nion.

HCA' s Spring Branch Medical Center enployed Washi ngton from
Septenber 26, 1991, wuntil his lay-off on August 10, 1993.
Washi ngton suffers from Adult Stills disease, a degenerative
di sease affecting the bones and joints. Stress and rigorous work
schedul es apparently exacerbate the disease and neke it nore
difficult to control with nedication. Early in 1993, Washington
was working twelve- to sixteen-hour work days. In May 1993,
Washi ngton passed out at work and required energency room
treatnent. After this incident, Washington gave Lynne M tchell
hi s supervisor and the head of the accounting departnent at Spring
Branch, a letter dated June 1, 1993, from his doctor indicating
that his disease required that he work no nore than ten hours per
day for five consecutive days. Wshington clains in an affidavit

filed in response to HCA's notion for summary judgnent that



Mtchell told himthat "unless [he] worked the additional hours,
[ he] would not have [his] job."

On June 7, 1993, Washington's attorney wote to Spring
Branch's director of human resources, Carole Melville, advising her
of the doctor's letter and requesting an acconmodation of

Washi ngton's disability under the ADA. Washington alleges in his

affidavit that Melville told him that "nmanagenent was "~ unhappy'

about receiving this letter from[his] lawer." Even after the
letter from his attorney, Washington still continued to work in
excess of fifty hours per week. It was not until "sonme point in

late July or early August of 1993" that Washington limted his
hours to fifty per week. He clainms he was then told that he was
not wor ki ng hard enough.

On August 10, 1993, HCA laid off Wshi ngton and ei ght other
enpl oyees working in different departnents. These |ay-offs were
part of Spring Branch's hospital -wi de reduction in force in which
seventeen enployees were laid off in 1993, including two other
enpl oyees in Washington's departnent, a cash control clerk in
February and a clerk-receptionist in Cctober.

In April 1994, Washington filed this action in Texas state
court. HCA subsequently renoved the suit to federal court. HCA
filed a notion for summary judgnent in March 1995, arguing, inter

alia, that Washington was laid off for a non-discrimnatory reason



and that Wshington had offered no evidence to show that its
proffered reason was a pretext for discrimnation. Specifically,
HCA argued that the decision to lay off Wshington was based on
seniority in accordance with Spring Branch's Staff Reduction
Policy. That policy directs, "Sel ection of enpl oyees for |ayoff or
reduction in hours wll generally be made by seniority "
Washi ngt on hel d one of the two seni or accountant positions targeted
for reduction. The other senior accountant, Gace Wllette, was
hired by HCA in February 1989, five nonths before Washi ngt on began
wor k at anot her HCA-owned facility and nore than two years prior to
Washi ngton's transfer to Spring Branch. HCA therefore clai ned t hat

the lay-off was the result of a non-discrimnatory policy
i npl emented wi thout any regard to [WAshington's] disability."

Decl ari ng that Washington failed to offer evidence that woul d
raise an issue of material fact as to whether HCA' s proffered
reason for his layoff was false, the district court granted HCA
summary judgnent on May 18, 1995. This tinely appeal foll owed.

I
A
W review a district court's grant of sunmary judgnent de

novo, applying the sane standard as the district court. Neff v.

Anerican Dairy Queen Corp., 58 F.3d 1063, 1065 (5th Gr. 1995),

cert. denied, 116 S.C. 704 (1996). Summary judgnent is




appropriate if "the pl eadings, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law." FED. R. CI V. P. 56(c). For purposes of the
summary judgnent determ nation, all fact questions are viewed in

the light nost favorable to the nonnobvant. Hassan v. Lubbock

| ndep. Sch. Dist., 55 F. 3d 1075, 1078 (5th Cr.), cert. denied, 116

S.Ct. 532 (1995).
B

The question before us is whether Wshi ngton has adduced
sufficient countervailing evidence to create a fact question
whet her HCA' s proffered non-discrimnatory reason of seniority was
pret extual and that Washington's disability was a notivating factor
in his discharge. W conclude that he did.

Attached to Washington's response to HCA's notion for summary
j udgnent was a portion of the deposition of Mtchell, the head of
the accounting departnment and Washi ngton's departnent head. The
deposition reveals that the hospital admnistration gave her
conplete authority to select the position to be elimnated:

Q And when did you find out that that would be

Kel vin's position, senior accountant?
A Well, adm nistration net with each departnent

director that was going to have to cut staff;
and they left it up to the departnent director




to decide where they could afford to cut the

nost .
Q Who was the departnent director in this area?
A | was.

* * %

Q And it was your choice as to which position
woul d be elimnated then, correct?

A | made the final decision, yes.

Q Ckay. What kind of input did you get in terns
of making the choice as to which position
woul d be elim nated?

A | spoke with the supervisors | had from ny
departnent, and we basically cane up with who
we felt like we could afford to do w thout at
that point based on the job duties in our
of fice.

* * %

Q Coul d you have nmade a decision to elimnate an
accounti ng supervisor?

A Yes.

Thi s evidence undercuts HCA s proffered non-discrimnatory reason
for the lay-off. The fact that Washington's |lay-off was based on
his lack of seniority in the senior accountant position does
nothing to explain Mtchell's reason for targeting Washington's
position as opposed to ot her positions in the accounting departnent
in the first place. Coupled with the allegations appearing in
Washi ngton's affidavit concerning hostile coments nmade by Mtchel l
and other managenent personnel at Spring Branch, Wshington's
summary judgnent evidence shows that there continues to be a
genui ne issue of material fact whether Wshington's lay-off was
notivated by discrimnatory aninus in violation of the ADA



For the foregoing reasons, we REVERSE the sunmary judgnent of
the district court and REMAND for further proceedi ngs consi stent
with this opinion.

REVERSED and REMANDED.



