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June 17, 1996

Bef ore REAVLEY, GARWOOD, and JOLLY, Circuit Judges.



E. GRADY JOLLY, Circuit Judge:”

In this facially conplex case, the plaintiff-appellant,
Leavel | -Danford |nsurance Conpany ("LD'), is the assignee of
several actions against United States Fidelity and Guaranty Co.
("USF&G'), the primary insurer. LD seeks review of the district
court's grant of sunmary judgnent to USF&G and denial of partial
summary judgnent to LD. W hold that LD as assignee was not
entitled to sunmary judgnent onits contract reformation claim and
consequently affirmthe district court's denial of partial summary
judgnent to it. Wth respect to the district court's grant of
summary judgnment to USF&G we find that factual issues renmain,
particularly if New Mexico |law applies, and therefore reverse
summary judgnent in favor of USF&G W remand the case to the
district court for a decision on the choice-of-law question, and
for further consideration in the |light of our opinion bel ow

I

This lawsuit arose from an accident that occurred on an oil
| ease owned by Oxy USA, Inc. ("Oxy"). Three enpl oyees of General
Petroleum Inc. ("GP"), Tommy Wedgeworth, Arthur Raske, and R C.
Bevers, were cleaning an oil storage tank on the lease in Apri

1991 when an expl osion occurred. Wdgeworth was killed, and Raske

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



and Bevers were injured. These GP enpl oyees had been working on
Oxy's lease under a contract between GP and Oxy. Under that
contract, GP had agreed to nane Oxy as an additional insured on
GP's liability policies. However, Oxy was not covered under the
policies, and it is Oxy's lack of liability insurance coverage that
precipitated the actual suit before this court.

GP was i nsured by USF&G, through LD. After LD received notice
that G° wi shed to add Oxy as an additional insured onits liability
policies, LD nade two policy renewal requests to USF&G in May and
June of 1990, but Oxy was not included as an additional insured on
either request. Soon thereafter, USF&G sought confirmation of the
parties to be added as additional insureds in a telephone call
d enn Danford, the insurance agent at LD responsible for the GP
account, instructed USF&G that the additional insureds should be
identified as set forth in the June policy renewal request--a
request in which Oxy was not included as an additional insured.
Bef ore sendi ng the 1990-91 policy to GP, USF&G del i vered t he policy
to LD and requested it to notify USF&G if the policy contai ned any
errors. LD neither identified any errors, nor advised USF&G t hat
Oxy shoul d be included as an additional insured.

LD nevertheless issued a certificate of insurance to Oxy,
dated Cctober 8, 1990, describing Oxy as an additional insured on

the 1990-91 policy. The certificate, however, contained the



followng disclainer: "This certificate is issued as a natter of
information only and confers no rights upon the certificate hol der.
This certificate does not anend, extend or alter the coverage
afforded by the policies below " USF&G never issued a witten
endorsenent to the 1990-91 policy, and Danford admtted t hat he was
not aware of any endorsenent nam ng Oxy as an additional insured on
the 1990-91 policy prior to the April explosion giving rise to the
| awsuits underlying this action.

The Wedgeworth plaintiffs (Wdgeworth's survivors and Raske
and Bevers) filed separate actions in Harris County, Texas, agai nst
Oxy, based on injuries that they suffered in the explosion. USF&G
declined to defend Oxy in these |lawsuits. Oxy thereupon entered
into agreed judgnments with the plaintiffs totaling $2,650,000. As
part of the settlenent agreenent, Oxy assigned its right to sue
USF&G to the Wedgeworth plaintiffs and further agreed to pay them
$500,000. In return, the plaintiffs agreed not to execute on the
agreed judgnents.

Oxy later filed suit in Mdland, Texas, against GP, alleging
that GP violated its contractual duty to Oxy to obtain insurance
coverage for Oxy. Oxy and CP signed an agreenent and assi gnnent,
under which GP assigned all of its causes of action agai nst USF&G
and LD to Oxy. In exchange for the assignnents, Oxy agreed not to

execute on any of GP's assets other than assets resulting from or



acquired pursuant to the assignnent. Utimtely, the Mdland suit
was renoved to federal court and consolidated with the instant suit
in Septenber 1994. No judgnent was entered against GP, and Oxy's
clains against GP were dismssed with prejudice in March 1995.

In July 1994, prior to the consolidation, another settlenent
and rel ease was reached anong the Wedgeworth plaintiffs, Oxy, LD
and others. Under the agreenent, (1) Oxy assigned all causes of
action it had received by assignnent from GP to the Wdgeworth
plaintiffs; (2) Oxy and the Wdgeworth plaintiffs released all
their clainms against LD, and (3) Oxy and the Wedgeworth plaintiffs
assigned all of their causes of actions to LD. The effect of al
this, along with the earlier settlenents, is that LDis nowin the
position to urge GP's rights agai nst USF&G

In Septenber, LD--realigned as a plaintiff and owner of all
remaining clains--filed a second anended conplaint alleging the
assigned and individual clains. Two nonths later, USF&G filed a
nmotion for sunmary judgnent, seeking a declaratory judgnent that it
had no obligation to defend Oxy and, consequently, no liability to
Oxy's assignee, LD. On the sane day, LDfiled a notion for parti al
summary judgnent for contract reformation, to add the omtted Oxy
as an additional insured to the 1990-91 policy. The district court
granted sunmary judgnent for USF&G and deni ed summary judgnent to

LD, holding that the insurance policy could not be reforned to



reflect Oxy as an insured under either the laws of New Mexico or
Texas, because, under New Mexico law, "[i]t is clear that if
Ceneral Petroleumhad read the policy it would have seen that Oxy
was not |isted as an insured," and under Texas |law, LD s actions as
an agent of USF&G could not bind USF&G  The district court then
entered a final judgnent, dismssing all clains in the instant
suit. LD has tinely appealed both the denial of its notion for
partial summary judgnent on the reformation of contract claim and

the summary judgnent rendered in favor of USF&G



|1
A
LD first argues that the district court erred by refusing to
grant its notion for partial summary judgnent, in which the
i nsurance agency sought reformation of the insurance contract, to
add Oxy as an additional insured. W affirmthe district court's
ruling on this issue, but we affirmon different grounds fromthose
relied on by the district court. First, the district court erred
in failing to determ ne the choice of |aw question. Mor eover,
under New Mexico |law, there are issues of fact yet to be resol ved
as we further shall explain. It is corollary to this ruling that
we reverse the district court’s grant of sunmary judgnent for
USF&G which dism ssed LD s conplaint. The case will be remanded
for further proceedings not inconsistent with this opinion.
B
The district court avoi ded the choice-of-law question in this
case. Instead, it sinply held that all clai ns agai nst USF&G shoul d
be dism ssed, whether the court applied the |law of Texas or New
Mexi co. On appeal, LD argues that the result is not the sane under
both state's law, and that the district court should have applied
New Mexi co |l aw. More specifically, LD contends that New Mexi co | aw
applies to the contract clainms in the instant suit, and that all of

the clains that it has brought are contract clains. LD explains



that GP and LD both had their offices and principal places of
busi ness in New Mexico, the insurance negotiations (and all eged
om ssions) all took place in New Mexico. Furthernore, the accident
i nvol ving G s enpl oyees occurred in New Mexi co.

USF&G argues that even if LD is correct as to the |aw
governing the nerits of reformation, the "threshold question" of
the legality of the assignnent of the clains thenselves should be
deci ded under Texas law. It points out that all the assignnents
relate to Texas lawsuits, and that the vast mpjority of parties
executing the assignnents did so in Texas. The district court,
however, did not decide the "threshold question”; it instead chose
torule on the nerits of the issues raised in the sunmary judgnent
notions, w thout deciding which state's law applied.? The district
court ruled that, under New Mexico law requiring the insured to

read his policy to the extent that it is reasonable under the

'Federal courts nust follow the choice-of-law rules of the
state in which they sit, Stuart v. Spademan, 772 F.2d 1185, 1193
(5th Gr. 1985), and thus Texas choice-of-law rules apply in the
i nstant case. Texas has adopted the "nobst significant
relationship” test for determ ning choice-of-law issues in both
tort and contract cases. Duncan v. Cessna Aircraft Co., 665 S. W2d
414, 420-21 (Tex. 1984), vacated on other grounds, 665 S.W2d 439
(1984). Under this test, however, the |aws of nore than one state
may apply in a single case, with one state having the nost
significant relationship to one i ssue, while another state has the
nmost significant relationship to another issue. For this reason,
both LD and USF&G nmay be able to present convincing argunents for
the application of different states' |laws, relative to different
issues in this lawsuit.




ci rcunst ances, USF&G was entitled to sunmary judgnent because "[i]t
is clear that if General Petroleum had read the policy it would
have seen that Oxy was not listed as an insured." It further held
that, under Texas |law, an insurance agent cannot waive, change, or
alter the terns of an insurance policy, and, therefore, LD s claim
col | apsed because it could not wn its argunent for contract
reformation to include Oxy as an insured.

We decline to decide the choice-of-1aw question in the course

of our ruling on this appeal. In MCOelland Eng'rs, Inc. v.

Munusany, 784 F.2d 1313, 1319 (5th Cr. 1986), overruled on other

grounds by In re Air Crash Disaster Near New Ol eans, Louisiana,

821 F.2d 1147, 1163-64 n.25 (5th Gr. 1987), vacated by 109 S. Ct.

1928 (1989), we stated that, "W have found no case where a court
of appeals rendered an initial determnation on a choice-of-law
question; we decline theinvitationto be first to do so because we
are confident that the district court is perfectly capable of

determ ning the choice of |aw. We therefore will remand
this case to the district court for resolution of the choice-of-1aw
question, and for further proceedings in accordance wth that
resol ution.

| nasnmuch as the district court's ruling depended on what we

find to be an erroneous interpretation of New Mexico | aw, however,

we now turn to address the district court's assunption that G s



failure to read the policy was necessarily fatal to its claimfor
reformation.
B

The district court determ ned that, under New Mexico law, it
shoul d grant USF&G s noti on "because CGeneral Petrol eumdid not read
the policy and detect the mstake there and because Leavell's
actions cannot bind USF&G " LD argues, however, that the
ant ecedent question of whether GP reasonably coul d have relied upon
the representations of USF&G s agent, LD, so as to excuse GP's
alleged failure to read the policy, should have been answered
before the court addressed whether it was "reasonable under the
circunstances" for GP to read the policy. LD argues that, under
New Mexico |aw, the representations nade to GP were such that GP
was not required to read the policy at all.

Under New Mexico law, an insurance agent is deened to be the
agent of the insurer in any dispute between the insurer and the

i nsur ed. Jackson Nat'l Life Ins. Co. v. Receconi, 827 P.2d 118,

128 (N.M 1992) (citing NVBA 1978, § B59A-18-24 (Repl. Panp.

1988)).2 Despite insurance policy provisions to the contrary, an

2The appl i cabl e New Mexi co statute provides in pertinent part:

Any |icensed agent appointed as agent by an insurer
shall, in any controversy between the insured or his
beneficiary and the insurer, be held to be the agent of
the insurer which issued the insurance solicited or
applied for, anything in the application or policy to the

-10-



i nsurance agent's know edge and negligence is inputed to the
i nsurer, and an agent can wai ve policy provisions on behalf of the

i nsurer. See Receconi, 827 P.2d at 127-29.

USF&G however, would short-circuit the inquiry concerning
representations of the alleged agent. It would advance i nstead
directly to the sequential principle that an insured who had the
opportunity to examne his policy is bound by the terns of the

policy in the absence of a show ng of fraud. See Western Farm

Bureau Mut. Ins. Co. v. Barela, 441 P.2d 47, 49 (N M 1968); Porter

v. Butte Farnmers Mut. Ins. Co., 360 P.2d 372, 375 (N M 1961);

Gendron v. Calvert Fire Ins. Co., 143 P.2d 462, 466 (N.M 1943).

Al t hough these cases do indeed stand for the urged principle, the

New Mexico Suprene Court in a |later case, Pribble v. Aetna Life

| nsurance Co., 501 P.2d 255 (N.M 1972), stated that, "where the

insured was entitled to and did rely upon the representati ons of an
agent as to coverage, the insured can assune that the policy
confornms to the representations and he is not barred froman action
agai nst the agent for negligence (or presunmably agai nst the agent's
principal, the insurer) because he failed to read it at all."

Pribble, 501 P.2d at 260 (enphasis added).

contrary notw thstanding .

NVBA 1978, § 59A-18-24 (Repl. Panp. 1988).

-11-



USF&G argues that Pribble nerely altered the "absolute rul e"
long established in New Mxico that an insured who had the
opportunity to examne his policy was bound by the terns of the
policy in the absence of a showing of fraud. We have studied
Pribble closely, however, and are convinced that the "alteration”
made by Pribble is consequential enough to require the district
court here to reconsider its opinion, should it choose to apply New
Mexi co | aw. The New Mexico Suprene Court enphasized that "the
insured is bound only to make such examnation as would be
reasonabl e for the average person under the circunstances." 1d.
The court concluded that it was

not prepared to say that the exception to the rule is

restricted to situations where the policy was not read

due to trick or fraud. For we think a situation could

arise in which as a reasonabl e consequence of statenents

i nnocently but m stakenly made by one in authority, the

insured failed to exam ne the docunents.

Id. Based on these hol di ngs, the New Mexi co Suprene Court reversed
a lower court's grant of a sunmmary judgnent. We should observe
that Pribble is a case that is in the sane procedural posture, and
is based on nearly identical |egal argunents, that are urged on us
in the case today.

As we read Pribble, the district court could not have found on
the record before it that G s failure to read the policy was

"unreasonable as a matter of law. " Under New Mexico | aw, factual

i ssues remai ned concerni ng whether it was reasonable for GPtorely

-12-



on LD s representations that Oxy had been added as a covered
insured (so as to excuse GP's failure to read the policy), when LD
has adduced sone evi dence that: USF&G s agent had confirnmed to GP,

both orally and in witing (through the certificate of insurance)
that the policy was issued in conformance with GP' s request to have
Oxy added; and GP had an ongoing relationship with USF&G and LD

duri ng whi ch USF&G had provi ded coverage for Oxy based on the sane
or simlar requests for coverage for four years prior to the
failure to add Oxy. Because we believe that, under New Mexi co | aw,

those issues of fact are material concerning what exam nation of

the policy by GP was "reasonable,” we find that sunmary judgnent in

favor of USF&G under New Mexi co | aw was not appropriate.?

%Pribble has been cited with approval in a subsequent New
Mexi co case, Stock v. ADCO Ceneral Corp., 632 P.2d 1182 (N. M :
1981), cert. denied, ADCO Ceneral Corp. v. Stock, 632 P.2d 1181
(N.M 1981). In Stock, the insured sued his insurance agent,
broker, and truck-trailer liability insurer for denying his claim
for collision loss. The insured, who owned a fleet of tractor-
trailer units, admtted that he had received--but never read--his
policy, but argued that the liability coverage of the policy was
not what was quoted to him nor what he reasonably expected.
Citing Pribble, the Court of Appeals held that

Stock, like the plaintiff in Pribble, did not
reasonabl y expect the i nsurance policy to contain a naned
driver provision. He thought he woul d recei ve a physi cal

damage insurance contract |ike those he had received previously
fromother agents and ot her conpani es. He was not advised by [the
agent that the policy] was different frompolicies he had received
in the past. He was not bound to read the policy word for word .

The trial court could properly refuse to adopt

- 13-



11
USF&G rai ses a nunber of other grounds for affirnmance of the
district court's grant of sunmary | udgnent. Al t hough we recogni ze
that we may affirma district court's ruling on sunmary judgnent
based on any legal ly sufficient ground, even one not relied upon by

the district court, BMGMisic v. Martinez, 74 F. 3d 87, 89 (5th Gr.

1996), this discretionary tool does not require that we consider
alternative grounds for affirmnce, and we decline to do so here.
We instead AFFIRM the district court's denial of the plaintiff's
contract reformation notion, REVERSE the grant of sunmary judgnent
for USF&G and REMAND the case for further proceedings not
i nconsistent with this opinion.

The initial task of the district court upon remand will be to
make choi ce-of -1 aw determ nations relative to the different clains
of the parties in their notions for summary judgnent. W recognize
that, if the district court decides that Texas |aw is appropriate
for the resolution of either the nerits, or of the procedura
gquestions presented by the parties, nuch of the discussion in this
opinion will be irrelevant to the district court's wultinmate

resolution of this case.

requested findings that Stock's failure to read the
policy constituted contributory negligence.

St ock, 632 P.2d at 1184-85.
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AFFIRMVED in part, REVERSED in part, and REMANDED.
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